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11',;TRODUCTION 

I. On 10 June 2001, the Prosecutor ofthc International Criminal Tribunal for R"anda 

("the Tribunal") filed an Indictment ("the Indictment") against Fulgcnce Kayishema ("the 

Accused"). The (ndicnnien! charges the Accused with genocide, complicity in genocide, 

conspiracy to commit genocide, and exlcnnination as a crime against humani1y. 1 The 

Jndic1mem was confirmed on 4 July 2001 by Jti<lge Lloyd 0. Williams.1 

2. On 1 l June 2007, the Prosecutor file<l a request for the referral of the Indictment 

against the Accused to the Republic of R"'anda.' Pursuant to Rule llb,.< of the Rules of 

Procedure an<l Ev,dcn~e ("the Rules"), the President of the Tribunal, on 25 June 2007, 

designated this Trial C~amber to decide !he motion.' The Chamber notes !hat the Accused is 

at large an<l is not represented in the proceedings. 

3 On 19 No,ember 2007, (he In!emaliom1I Crimma! Defence Attorneys Association 

("'the ICDAA") filed a. request for pcnnission to file an amicus ,.,riaa brief ("the Ami<'us 

Application")' in the present case. In support of its application, the lCDAA refers to Rule 74 

of the Rules and submits lhe Trial Chamber may, if il considers it desirable for the proper 

determination of the c~sc, invite any Stale, organisa1io11 or person to appear before it and 

make submissions on apy issue specified by the Chamber. ' 

4. The JCDAA prescn!s it.self as an international non-governmental organirntion based 

in Montreal, Quebec, Canada with members in more than 30 countries.' 1t has international 

alliances partnerships with well cslab\ishrd associations such as national and regional bars." 

It is recognized as a non•govcmmental association ("NGO") with special consultative status 

with the Economic and Social Council of the United Nations.' It is also an NGO registered as 

' lndic1mrnt, 10 June 2001. 
' Dmsion on Conl!rmatLon of the lnd1chnenl, 4 July 200 I 
' 111' ProS<cutor·s Request fonhc Referral of the Case offulgcnc< Kayishcnu !o Rwanda pursuant to Ruic I t 
bis oflhe T nbullal', Rules of Procedure and h,<lencc I I JUJle 2007, 
' Dc,ignation of the Trial Chamber for the Rcfeccal of lhc Case of Fulgencc Kay,shcma 10 R"anda, 25 June 
W07. 
'Request for Pemu,sion 10 file an >\rrncus Curtoe Bncf, lntcma<Lonal Cdm.,nal Defense Auon,cy·, As.socta!lon 
( [('DAAJ Concerning the Fro,ecotor', Rc4ocst for Referral of1hc Case of l·ulgencc Kayishcma 10 R"'anda 
Pursuanl <o Rule ] I !l,s of the Rob, 19 1':ovembcr 2007 ("tho Am,cus Application'") 
• Arrn,us Applical!on, p 2.: 
'Arrncus Application, p.2 ! 
"Amicus Apphca1ion, p.2, 
'I Amie us Applicalion, p 2. 
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a civil society organisation ('TSO") wllh the Organisa11on of American States, an i\GO 

registered as a non gpvemmental international organisation and as a CSO with the 

Organisallon Internationale de la Francophoruc. "' 

5. The ICDAA stales that it "focuses on advocacy for fair trial rights in international and 

nanonal criminal proceedmgs around the world and the organjsation of a global network of 

defence counsel, legal associations, loga! educators and other professionals in related 

fields."" lts ohjecl1ves 1nclude ensuring a highly professional defence for persons accused of 

war crimes and crimes against humanity who will be tried before nattona! and international 

tribunals, and to orga11isc a full, thorough and structured defence whose independence is 

crucial to bolstering the lcg1t1macy of the inten,ational judicial process for prosecuting 

international cnmcs.ll 

6. The ICDAA su~m,!s that it is no! a:ffilia1ed wi1h any party in the present case and does 

not seek leave to proicdt the rights of the Accused." It submits that it has a real interest in the 

issue al hand and could help the Trial Chamber m considering the questions raised by the 

" case 

7. The lCDAA st~\es its field of expertise is lo assist 1n guaranteeing the fairness of 

criminal proceedings for people accused of international crimes a:11d to secure a full, 

thorough, structured aijd independent defence." The ICDAA notes that as it is composed of 

defence la" yers who prac\lce before nat10nal and imemational tribunals such as the !CTR 

and ICTY, ,t is well qualified to express i!s views on ddcnce matters. '6 In addi1io11, the 

JCDAA believes that its views would be useful in helping to monitor the fairness of 

proceedings in Rwanda. r, 

8. As a result of its expertise, the ICDAA states that it would like to submit an amicus 

curiae bnef on the issue of whether tl1c Accused would receive a fair trial 10 Rwanda.'" 

9. In addition, the ICDAA would like to make submissions on the possibility of 

transfemng accused persons 10 other national Jurisdiclions under Rule ! I hi~, takmg into 

"Am,cus Appl1cat1on, p 2, 
"Arrllc"s Applicallon. p 2, 
"A1mcus Appl,cation. p.2, 
"Am1cu, Application, p.3. 
"Am,cu, Apphca<ion, p.J. 
"Aniku, Appl,cauon, p.4, 
"A,mcu., Apphc,i\lon. p.4< 
"Amic\1' Applic>110n, p 4f 
'"Ami.us Applic•llou, p.-l! 
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account the experience of previous transfers of accused persons from an international tribunal 

to a national Jurisdietio11 such as from the ICTY lo Bosnia Her,;egovina.,. 

10. The Prosecutor has not responded to the Amicus Application. 

DISCUSSIO:'<I 

11. Ruic l l IJJs (A) of the Rules provides that the Chamber shall determine whether the 

State concerned is adcquakly prepared to aeccpl the !CTR Indictment. !n this determinatjon, 

pursuant ln Rule 11 his (C), the Chamber is required lo satisfy itself !hat the accused will 

receive a fair trial m thet courts of the State concerned. 

12. The Chamber 1s of the vicv.· that in determining whether a fair trial is possible, it must 

consider the rights of the accused as enshrined in Article 20 of 1he Statute of the Tribunal, 

specifically: the right to a fair and public hearing; the accused's presumption of innocence; 

the right to have adeq11.ate llme and facilities for the preparation of a defence; the right to 

communicate with co\lllsel of lhe accused's choosing; the righ! to he lned without undue 

delay; the rigb! lo be present during all irial proccedmgs; the right to defend himself or 

herself in person or through legal assistance and w,lhout payment by him or her in any such 

case if lhe accused doos not have sufficient means; the right to examine, or have examined, 

the witnesses against him or her; the right to obtain the anendance and examination of 

witnesses on the accustd's behalf under the same conditions as witnesses against hin1 or her; 

the right to the free assistance of an interpreter if the accused cannot understand or speak !he 

language used in Court; and the righl not lo be compelled to testify against himself or herself 

or to confess guilt. 

13. The Chamber recalls that pur,uant to Rule 74 of the Rules, it may grant lea,e to a 

State, organisation, or person to make submissions on any issue ifit considers it desirable for 

the proper delenmnation of the case 

14. [n light of!CDAA 's submissions on their experience with the issues to be determined, 

as well as their objectivity as an amicus, spccifkally their lack of affiliation with any party in 

the case, including th~ Accused, the Chaml,er is of the view that granting the !CDAA leave to 

file an amirns hricfwi!l assist it in a proper deterrninatjon of the case. 

15. TI1c Chamber !)Otes that Ruic 74 docs not impose a specific deadline for an amicus lo 

fulfil its mandate. The, Chan1bcr may therefore exercise ils disere1ion to sel a deadline within 

" Anucus Applicatoon, p 4, 
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which lhe mandate 1s w be executed. In light oflhc issues to be addressed by the am,cus, the 

Chamber is satisfied that a penod of 21 days is a reasonable deadline for submission of the 

amicus brief. The Prosecutor and Republic of Rwanda may file a Response to the a11llws 

brief within 15 days of receipt of the same. 

FOR THE FOREGOING REASONS, THI<: CH,\ .. '1BER: 

I. GRANTS leave·to the lCDAA to file an amicus brief, 

II. REQUESTS the ICOAA lo address, in the amicus brief, the following matters: 

a. Whe1hcr tho Rwandan legal system stipulates pmv!Slons providing an Accused 
pcrscn wi!h assistance in: 

1. Securing adequate legal representation: 

11. Providing appropriate financ,al support to indigent accused; 

111. !laeilitatmg \ravel and investigations for Defence teams; 

1v. Ensuring security for Defence teams. 

b. \Vhethcr pursons accused of sericus crimes in Rwanda actually enjoy these 
facilities? 

c. What kind of impediments the Defence of the Accused may face in the discharge 
of hs function, including spcci fically the acccssib1lity of the Accused to Defence 
Counsel? 

d. \Vhethcr foreign counsd may represent accused persons before Rwandan courts, 
and ifso, whether there are any restrictions on thdr practice? 

e. What facilitties and procedures exist for ensuring that witnesses and victims can be 
securely and safely accommodated and transported to the place of trial in 
Rwand~? 

f. What proc<ldurcs exist for ensuring protection of witnesses before, during and 
afler testifying in Court, specifically, whether Rwanda operates a witness 
protection program~ If so, what arc the main features of the witness protecuon 
program? 

g. Wha! kinds of threats Prosecution witnesses and/or Defence witnesses may 
potentially face before. during and after giving testimony Ill Rwanda? 

h. What procodurcs exi,;1 for the procurement and 1he facilitat1011 of safe and secure 
travel for votncsses, par!lcularly for Rwandan witnesses who reside abroad'.' Will 
such w1tnclses be able to benefit from a safe passage 10 and from Rwanda? 

1. Whether t e detention facilities for accused persons in Rwanda comply with 
internationally recognized standards. 

The P1met.·u10,,. Fulge"ce f(ayr.<hema. Case :S:o IC..lR-2001•67-l 
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' 
Any other relevant issues. 

Lf1/ 
6 December 2007 

III. )ECIDES that !he umirns brief should be filed with thto Registry of th~ Tribunal 
,ithin 21 days from the date the ICDAA receives all the rdevant documents from the 
lcgislrar. 

IV. lEQUESTS the Registrar of the ]CTR lo provide the ICDAA with all rck,ant 
.ocuments for a.proper discharge ofils anm:us mandate; 

V. lEQt.:ESTS the Registrar to notify the ICDAA ofth,s Dcr~w,thout delay, 

.. •&-~.,,' ~ 
Arusha 6 De~07, in Enghsh 
______ )L 

in Cs 11. Weinberg d~ Roca 
Presiding Judge 

11,e Pro, ,c,1tor" Fulgerrce Ka_vishema, Caso ~o lCI'R-2001•67-l 
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