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INTRODUCTION

1. On L0 June 2001, the Prosecutor of the Intematienal Criminal Tribunal for Rwanda
(“the Tnbunal™) filed an Indictment {“the Indictment™ against Fulgence Kayishema {“‘the
Accused”). The Indictment charges the Accused with genocide, complicity i gonocide,
conspiracy fo commit genocide, and exterminmation as a crime against humanity.' The

Indictment was confirmed on 4 July 2001 by Judge Lloyd G. Williams.*

2, On 11 June 2047, the Proscoutor filed a request for the referral of the Indictment
against the Accused to the Republic of Rwanda.” Pursuant to Rule 1164s of the Rules of
Procedure and Ewidenge (“the Rules”), the President of the Tnbunal, on 25 Junc 2007,
designated this Trial Chamber to decide the motion.” The Chamber notes Lhat the Accused is

at large end is not represented in the procecdings.

3. Cm 19 November 2007, the Inlemational Cominal Defence Atorneys Asseclation
{“the ICDAA™ f{iled & request for permission to file an amicus curize bnel (“the Amicus
Application™” in (he present case. In support of its application, the ICDAA refers to Rule 74
of the Rules and submits the Trial Chamber may, if it considers it desirable for the proper
determination of the cese, invite any Stale. erganisalion or person to appear before it and

make submissions on ahy issue specified by the Chamber. ’

4, The JCDAA presents jtself as an iaternational non-governmental orgamization based
in Montreal, Quebec, Canada with members in more than 30 couniries.’ It has international
alliances parinerships with well established associations such as national and regional bars.*
It is yecognized as a nen-governmental association ("NGO™) wath special consultative Siatus

with the Economic and Soeial Council of the United Nations.” It is also an NGO registered as

"Ipdictment, 10 June 2001.

! Decision on Conlrmation of the Indictment, 4 July 2031

! The Proscentor’s Request for the Referral of the Case of Fulgence Xayishetna 1o Bwands pursuam to Rule 11
bis of the Tobunal®s Bules of Procedure and Evidence, 11 Jups 2007,

* Designation of the Trial Chamber for the Referral of the Case of Fulgence Kayishema to Bwanda, 253 June
2007,

" Request for Permissien to file an Amicus Curiag Bricf, [otemational Criminal Defense Atomey's Association
{ICDAA) Concerning the Prosecutor's Request for Referral of the Case of uigence Kayishema to Rwanda
Fuarsuand to Bule 11 s of the Rules, 19 Bovember 2007 {“the Amicus Application™).

® Amicus Application, p.2.;

! Amicus Application, p.!.!

" Amicus Application, p.2.

? Amicus Applicarion, p.2.
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a ¢ivil society organisgtion (“CSO") with the Organisation of Amencan States, an NGO
reeistored as a non povemmental (mernational organisation and as a2 CS0 wih the

Organisation Intcrmationale de |a Francophnnjc,m

5. The ICDAA stajes that it “locuses on advocacy for fair trial rights in intemational and
national criminal procesdings around the world and the organisation of a global network of
defence counsel, lopal associations, legal educators and other professionals in related
fields.”'" Its ohjectives include ensuring a highly professional defonce for persons aceused of
war crimes and etimes against humanity who will be toed before national and international
tribunals, and 1o organise a full, thorough and structured defence whose independence is
crucizl te bolstering the legitimacy of the intemational judicia] process for prosecuting

international crimes.'?

6. The ICDAA submnits that 1t 15 nol affiliated with any party in the present case and does
not scek leave to protedt the rights of the Accused.' Tt submits (hat it has a real interest in the
issue al hand and could help the Trial Chamber in considering the questions raised by the

14
Cdse.

7. The ICDAA staies its ficld of expertise is 1o assist in guarantecing the faimess of
criminal procecdings for people accused of inlernational crimes and to securc a full,
thorough, struetured afd independent defence.’” The ICDAA notes that as it is composed of
defence lawyers who bractice before national and intemational tribunals such as the ICTR
and ICTY, it is weli gualificd to cxpross its views on defonce matters.'® In addition, the
ICDAA belicves that its views would be uscful in helping to monitor the laimess of

proceedings im Rwanda. 7

8. As a rosult of its expertise, the ICDAA slates that it would like to submit an amicus

curiae briel on the issue of whether the Accused would receive a fair trial in Rwanda.'?

Q. In addition, the TCDAA would like to make submissions on the possibility of

transferming accuscd persons to other national jurisdictions under Rule 11 Ads, taking into

" Amicus Application, p.2,
Y Amicus Application, p.2,
‘2 Amicus Application. p.2,
¥ annicus Application, p.3,
" Amicus Application, p.3.
¥ amicus Application, p.d
'* Amnicus Application, p.d
" Amicus Application, p.g
M Amicus Application, p.4.
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account the experi¢nce of previous ransfers of accused persons from an international 1nibunal

to a national jurisdiction such as from the ICTY (o Bosnia Herzesovina. '

19, The Prosecuter has not responded to the Amicus Application.
DISCUSSION

1. Rule 11 bis {A) of the Rules provides that the Chamber shall determine whether the
State concerned is adequately prepared to accept the ICTR Indictment. In this determination,
pursuant to Rule 11 i (C}, the Chamber is requircd 1o satisfy itself that the accused will

rcceive a fair trial in the courts of the State concerned.

12.  The Chamber is of the view that in determining whether a fair trial 15 possibie, it must
consider the rghts of the accused as enshnned in Arlicle 20 of the Siztute of the Tribunal,
specifically: the right to a fair and public heaning; the accused’s presumption of innocence;
the night to have adequate me and facililies for the preparation of a defence; the nght
commuanicate with counsel of the accused’s choosing; the right to be tned without undue
delay; the right to be present during all rial proceedings; the rght to defend himself or
herself in person or through legal assislance and without payment by him or her 1 any such
case if the accused doos not have sullicient means; the nght 10 examine, or have cxamined,
the witnesses against him or her; the righl 1o oblain the attendance and examination of
wilresses an the accused’s behalf under the same conditions as witnesscs against him or her;
the right to the free assistance of an wterpreter if the accused cameot understand or speak the
language used in Court; and the nght not to be compelled to testify against mmself or herself

or to confess guilt.

i3.  The Chamber recalls that pursuant to Rule 74 of the Rules, il may grant leave to a
State, organisation, or person to muke submissions on any issue if it considers it desirable for

the proper delermination of the case.

14. In light of ICDAA s suhmissions on their experience with the issucs to be determined,
as well as their ohjectivily as an @micus, specifically their Jack of affiliation with any pary in
the ¢ase, including the Accused, the Chamber is of the vigw that granting the ICIXAA leave 1o

file an amicus hrief will assist it in a proper determination of the case.

15.  The Chamber notes that Rule 74 dous nol impose a specific deadling for an amicus 1o

fulfil its mandate. The Chamber may therefore exercise ils discreiion (o sei a deadline within

'* Anucus Application, p.d.
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wilich the mandate is (o be executed. In light of the issues to be addressed by the amicus, the
Chamber is satisfied that a perdod of 21 days s a reasonable deadline for submission of the
amicus brict. The Prosecutor and Republic of Rwanda may file a Responsc to the amicis

brief within 13 days of receipt of the same.
FOR THE FORECOING REASONS, THE CHAMBER:

[. GRANTS leaveto the ICDAA to file an amicus bricf,
[I. REQUESTS the ICDAA io address, in the amicus bricf, the following matters:

a. Whether the Rwandan legal system stipulates provisions providing an Accused
person with assistance in:

i.  Securing adequate legal representation,

i. Providing appropriate finaneial support to mdigent accuscd;

1. Pacilitating iravel and investigations for Drefence leams;,

i
iv. Ensunng secority tor Defenee tcams.

b. Whether porsons accused of serious crimes in Rwanda actoally cnjoy thesc
[acilitics?

c. What kind of impediments the Defence of the Accused may face in the discharge
of its function, including specifically the accessihility of the Accused to Delence
Counsei?

d. Whether foreign counse! may represent accused persons before Rwandan courts,
and if so, whether therc are any resinietions on their practice?

e What facilities and procedures ¢xist for ensuring that wiinesses and victims can be
securely and safely accommodated and transporled lo the place of trial in
Ewanda?

f What procedutes exist for ensuring proteclion of witnesses before, duning and
after testifying in Court, specifically, whether Rwanda operates a wilness
protection program? IT so, what are the main features of the witness prolection
programm”?

g, What kinds of threats Prosecution wiinesses and/or Defence witnesses may
polentially face belore, during and after giving testimony in Rwanda?

h. What procedurcs exist for the procurement and the facilitation of safc and securc
travel for witnesses, particulariy for Rwandan witnesses who reside abroad? Will
such wimclses be able to benefit from a safe passage to and from Rwanda?

i. Whether the detention [acilitics for accused persons in Rwanda comply with

intemationaliy recognized standards.

The Prosecutor v Pulgence Kayishema, Case No, JCTR-2001-67-1 56
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I
Any other ralevant issues,
1il. YECIDES that the gmicus briefl should be [fled with the: Registry of the Tnbunal
vitmn 21 days from the date the ICDAA receives all the relevant documents from the
tegistrar.
IV. WEQUESTS the Registrar of lhe ICTR to provide the ICDAA with all relevant
ocuments for & proper discharge of ils amicus mandate;
¥. EQUESTS the Registrar to notify the ICDAA of this Do iton without delay;
- v
Arusha. 6 Deceinier 2007, in English. ; ﬁ
._‘lll _ _ﬂ_,f“"r
ﬂ"_'_ _‘—L:&—\_
Inés vI. Weinberg de Roca Réhert Fremy
Presiding Judge Judge
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