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Decriion on Reguests by the Repubic of Rearde, the Rigali Har Associeraa, the of Fovcamlar N7
044, and ADAL for Leave v Appear and Make Submistiony gx Amiet Curtae

INTRODUCTION

1. The Proscoution has requested that Mr Hatepekimana's case, curtently in the pre-
Trial phase before the Tribunal,’ be referred to the authorities of Rwanda for prosecution
hefore an appropriate Rwandan court pursuant te Rule 11 bis of the Rules of Procedure
and Evidence® In accordance with Rule 11 Ais {A)" the President designated a Tnal
Chamber to decide the Referral Request. comprising Judges Khalida Rachid Khan,
presiding, Asoka de Silva, and Emule Francis Short.*

2. Several (wrd parties have requested permission, pursuant to Rule 74, o be
allowed to make suhmissions regarding the Referral Reguest. These thurd partics are:

(f)  the referral State, the Republic of Rwanda;”

(i) the Kigahi Bar Association;®

(i) the Inemational Cnminal Defence Allomey’s  Assoclation
(" ICDAA™) and

(iv)  ADAD (the Organization of ICTR Defence Counsel) *

' On 9 Nuvemnber 2007, Mo Hategekimana made a further appeacance following the filing of an Amesded
Indictrnam on | October 2007

T Prosecuor’s Hequest for the Refermal of the Case of Tdelnhonse Halegekimana o Rywanda Pursuant 1o
Rule 1| fis of the Tnbonal’s Rules of Procedure and Evidence, 7 Septernber 2007 (“Referral Request™).

' Unless specified otherwase, ali Buies ceferred to in this Decistonr are from the Rules of Procedure and
Evidenge,

* Desigmation of a Trial Chamber for the Referral of the Case of ldelphonse Hategekimana o Rwanda
(President), 2 Qctoher 2007

? Request by the Hopublic of Rwanda for Leave to Appear and ake Subevissions as Amicrs (Pursuan to
Rulie 74 of the Tribunal’s Rules of Procodure and Evidence} in Supporl of the Proseculor’s Hule 11 his
Request for the Hefermal of the Case of Yossut Munyakzaei [sich o Rwanda, §lcd 23 October 2007
t"Request of the Republic of Rwanda™}

* Application by the Kigali Bar Association for Leave 0 Appear as Amicur Curige in the Matter of the
Prosccutor’s Request For the Referral of the Case of Hatepekimana Idephonse 1o Bwanda; filed 14
November 2007 ("Kigali Bar Assoociation Fequest'). The Prosccution responded ne this appheation
Prosecutor’s Bosponse to ' Application by che Kigaly Bar Association For Leave to Appear as Asncwy Currge
m the Mater of the Proscowtor's Reguest for the Eeferral of the Case of Hacgekimana Ildephonse o
Ruwanda™ fAled en 14 Sovember 2007, fled 16 November 2007 ["Proseculion Refponse (o Kigali Bar
Association Request™.

" Request for Permission to File an Amicws Curige Biitd, Intemstional Crsmnal Defence Attomey's
Assgoiation (ICDAA) Conceming the Prosecutor's Reguest for Referal of the Case of [dephanse
Ilategekimania 10 Hwanda Pursuamt to Bole [ Bir of the Rules, filed 20 hovember 2007 (MTCTIA A
Reguest'')

P Moton by ADAD (the Orgamzation of ICTR Defence Counsel) for Leave o Appear and Make
Submissicns as Amicus Curia (5ic) In Cppositon w the Proscecutar's Bule 11y Request to Refer the Case
of Tldephanse Hatepelkimana to Rwanda Pumsuant re Rule 74, filed 26 November 2007 {*ADAL Reguest'}.
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Deeision vn Reguests by the Republic of Rwande, the Kigali Bar Associanon, the d Jecember 207
DA, ard ARAD for Leave w Appear and Mike Sufimisziony ag Amict {urfae

DISCUSSION

3. Rule 74 authorizes the Chamber, if it considers it desirable for determiring the
case, 10 invite or grant leave o any State, organization or person to make submissions op
any specified issue. .

4. The Chamber notes that before referring a case to a State, it must satisfy itself,
imter afia, that the accused will receive a fair tnal in Lhe courts of the Referral State and
that the death penalty will not be imposed or carried out.”

Request by the Republic of Rwanda

5. The Republic of Rwanda submits that, as the potential Referral State, il is well-
placed to assist the Chamber in determuning the Referral Request, and 1s prepared to
mike submissions on sgveral relevant issues.'

b The Chamber agrees that submissions by the Republic of Rwanda on any issucs
relevant to its ability to satisfy the requirements of Rule 11 fis would assist the Chamber
in determining the Reforral Request, ”

The Remaining Reqguests

7 The Chamber notes that the remaining applicants— the Kigali Bar Association,
the ICDAA, and ADAD— may also be able to assist it in deciding the Referral Request,
The Chamber considets, however, that it will be better able to determine whether and
precisely how the remaining applicants may essist it afler receiving the submussions of
the Defence’” and the Republic of Rwanda. Therefore, the Chamber will not decide these
reguests at this time.

FOR THE ABOVE REASONS, THE CHAMBER

GRANTS the Reguest of the Republic of Rwanda,

' See Rule 11 s {C), The Chamber must alse detcrmine that the Referral State is willing and adequaely
prepaned t accept the case, See Rule 11 biv {A). The Appeals Chamber bas found that even if a stnct
lextual reading dows @t require that the State be willing and adequatcly prepared to accept a case if i was
the rermitory in which the crime was commutied or in which the accused was amesied, & Swie's willingness
and capacity to adjudicale a referred case is a pre-requisite to referral. Progecutor v Staniovic, Case No.,
IT-96-232-AR 1 Ibis. 1, Decision on Rule 11 8er Referral {AC) | September 2005, para. 40.

** Request of the Republic of Rwanda, para. 9.

Y S wha, Proyecutor v Kayivherma, Cagse o TOTR-2005.87-1, Decision on the Reguest of the Republic
of Bwanda for Leave to Appear as Amicws Curige [TC) P4 Septemboer 2007, para. 2; Prosecuior v,
Kemparrnking, (ase Moo ICTR-2002-T8-1, Decision on the Request of the Republic of Rwanda for Leave to
Appear 38 Awvicows Curiae (TC), 9 MNovember 2007, para. 5.

¥ Nee Seheduling Qrder for Filing of Subrussions by the Paries, 4 December 2007,
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Decision on Requests by the Republic of Mwanda, the Migali Bar Association, the 4 December 2007
(G044, and ADAD far Leave in Appear and Moke Submissions as Amici Curiae

RESERYES its final determination of the Kigali Bar Assoriation Request, the [CDAA
Reguest, and the ADAD Request;

INVITES written submissions by the Republic of Rwanda on any issues relevant to its

ability to satisfy the requirgments of Rule 11 bis, to be filed within fourteen (14} days
ITomn the date of this Decision.

Arusha, 4 December 2007
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