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INTRODIL CTION
L. Om 2 November 2007, Joseph Neirorera filed a Motion asserting that the Prosecation
had violated Rule 68 ol the Ruies of Procedore and Evidence {“*Rules™) by its non disclosure
of an interview conducted by Otfice of the Prosecution (“(OTP™) investigators on 24 and 26
April 2007 with Charles Karorero (“Karorero imterview™)' whe contradicted the testimony of

Progecution Witness ANU (*Sixth Notice™).”

2 Om B Wovember 2007, dunng the cross-gxamination of Prosecution Witness AWD,
Joseph Nzirorera made an oral Motion asserting that the Prosecution had violated Rules 66

(A} (i) and 66 (1) in relation to material concerning AWD (“Seventh Notice™).*

3 On 12 November 2007, Joseph Nzirorera filed yet another Motion asserting that the
Frosccution had violaled Rule 6% by the non-disclosure of imterviews with at least four
residents of Bwakira commune, which allegedly comradict the testimony of Prosecution

Witness AXA (“Eighth Notice™).*

4. Joseph Mzirorera moves the Chamber to order remedial and punitive measures against
the Prosecunion as well a3 any other sanctions it finds appropriate, including the exclusion of
the testimony of ANTI, AW and AXA, and denying andience to the Lead Counsel for the
Prosecution on the case. In his Motions, he makes an altemative request for the postponemett
of the cross-cxamination of AXA. This altemative request will be dealt with scparawely. The

Prosceution opposes the Motions, asserting that there have been no disclosure violations.”

3. This Decizion will address the Sixth Notice and the Eighth Motice first; and then, the

Sewventh Wotice,

' The Karorero interview was disclosed on 7 Noverntiee2(07

? Joseph Szirorera's Sixth Motice of Rule 68 Violatian and Moten for Remedial and Penitive Measures, filed 2
Sovember 2007

Y Prosecutor v Edoward Karemera, Mathueu Moirumpatie and Joseph Nurgeera, Case hoo ICTR-G8.42.T
{("Karemeraetall "), T, & November 2007, pp. 12t L5,

* Joteph Nsiroreca's Erghth Notice of Hule 68 Yeolation and Motion for Remedial and Punitive Measures
(Wtness AXAL filed on 12 Nowvember 2007

* Prosecutor's Response 1o Jaseph Nzirorera's Sixth Notice of Bule 68 Vielation and Motion for Remedial and
Punmve Measures, filed 7 Novembeor 2007, Karemera e af, T. 8 November 2007 w1 p. 170 Prosecutor’s
Respense to Joseph Mrirorera’s Eighth sotice of Rule 68 Violation and Metion for Remedal and Punitive
Moeasures (Wittess AXA), filed 14 November 2007

Frosecutor v, Edpusrd Karermere, Mothiee Nedrmm patse and Josepl Nziroreeda, Case No, JCTR-98-44.T %[

69
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DELIBFRATIONS
The Sixth and Eight Notices (Rule 68 (A))

Applicable Law

é. Under Rube 68 {A), the Prosecution has a positive and continuous oblipation to
disclose. as soon as practicable. to the Defence any materizl. which in its actual knowledge
may sugpest the innecence or mutpate the guilt of the accused or affect the credibility of the
Proscention evidence.” The initial determination of what material is exculpalory, which is
primarily a Bacts-based judgement, rests with the Prosecution.”

7. The disclasure to the Defence of evidenee which i any way ends 1o suggest the
thnocence ot mitigate the guiit of the accused is one of the most onerous responsibilities ot
the Prosceution,” and shall be interpreted broadly since it is essential to a fair wial” The
Appeals Chamber has held that the Prosecution shall be prosumed o act bong fide while
discharging ils obligations under Rule 68,

8. The cxpression “actual knowledpe” has been consistently interpreted as requiring that

the material be in the possession ol the Prosccution,' which must be understood as the OTP

8 Pepsocutor v Elidzer Nivitegcka, Case Yo JCTR-98-14-], Deeision vn the Prosecutor's Motion o Move for
Dwcision on iyitegoka's Requests for Review Pursoant to Roles 120 and 121 and the Defence Bxtremely
Urpeod Maotion Pursuant to (i) Bule 116 for Extension of Tome Limit, (b} Role 68 (A), (8] and (E} for
ngelgsute of Exeulpatory Evidence Bath of the Rules of Procedure and Evidence of the Intermationsl Criminal
Tribunal For Rwanda snd {iix) Respoanse o Prosecutor’s Mooan of 15 Aogust 206823 seekang a Decisian, m the
Absence of Any Legal Submussions (tom the Applicant (AC), 28 Soptember 2005 p 7 {"Mipfiegeka Appeals
Chamber Decision™),

T Kuremcra et af,, Deeision on Joseph Neirorsra's Imerlocatory dppeal (AL, 28 Apnd 2006, para. 16,

¥ Proyecutor v. Brdanin, Decision on Appellant's Motion for Disclosure Pursuant to Rule 58 and Motion for an
Order 1o the Registrar vo Disclose Certnin Materals, Case Mo FT-99-28-A, App. Ch, 7 Decernber 2002, p. 3:
Prevgecuror ¥, Bedanin and Tafié, Decisten on “Motion for Rehef form Bule 68 Violations by the Proseoutor and
for Sanclions to be Imposed pursuant to Rule 68 A5 and Molar fur Adjoumment while Macrces Affecting
Fustive and & Fair Trial can e Resalved™, Cuse No. 1T-9936-T, T. Ch. L1, 30 tdcteber 2002, para, 23,

* Karemera ef al, Decisien on Interlocutory Ap peal Regarding the Role of the Prosecwor's Lleciromic
Disclosure Suite 10 Rischarmme Discinsure Chligutions {AC), 30 Tuae 2008, para 9. See aleo The Prosecume v
Théonesty Mawosora el ol Case Nos, [CTR-U8-41-ART3, ICTR-98-41-ARTI(B), Decision on Tolerlocwory
Appeals on Witness Progection Orders, 6 Octoeber 206035, para. M (“Baposora Appoa! Decision™), T Proscciioer
v Baris Koedie amd Marie Cerkes, Case Mo, 17295142 A, Appeal Judgement, 17 Devember 2004, parag. 133,
242 (“Kordiw umd Cerker Appeat Judgememt'y: Prosecursr v Tilomir flaikee, Case Noo IT-93-14-A,
Tudgemeni, 20 Tuly 2004, para. 264 {“Blaitic Appeal Judgemem™ ), Prosecwror v Redizlay Kretic, Caze Na [T-
G8-33. A, Judgement, % Aprl Jo0d para 150 (“Krarfe- Appeal Tudgement™), Prosecutor v Sodesioy Brfunin,
Cage No. IT-99.36-A, Decanian an Appellam's Motion for Disclosure Pursuant to Rule 68 and botion for an
Order to the Repistrar to Disclose Certain Malerials, 7 December 2004, p 3 (" Brdunin Appeal Decision™),

Ly Kordic and Cerker, Case No. [T-95:14:2.4, Judgemem (ACY, 17 Decernber 2004, para. 123 ("the general
practice of the Internationa]l Tribunal is to respect the Prosecutian’s function in the admunistration of justiee, and
the Prosccution exccutian af thal functan in good fab"), Karemera of @f., Decision on Toeseph Nrirorera's
[neerlocutary Appeal (AL, 2% April 2008, pars. L7 {"the Trial Chamber is enuded bnoassume thae e
Frosecuton 15 acting in good fath™)

Y Prgsecutar v Juvemal Kgiclijeli, Case Wo. ICTR-98-444-A, Judgement ¢AC), 23 May 2008, para, 262
{"Defence must first establish tha the gvidence was in the posseasion of the Prosecution), KXaremery of af |
Decision an Joseph Nrrarera's [nterlacotery Appeal (AC) 28 April 200K, para. 16

Prosecutor b, Edoward Kavemera, Marhiow Nygirumpatse and Foseph Noirorerg, Cage Mo [CTRAOEALT 371
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as a whole, Tt 15 the duty of the Prosccution 1o disclose exculpatory malerial ansing from
relaled cases and this duty 1s 8 continuous obligation without distinetion as to the public or
confidential character of the evidence concerned.'” It is, therefore, imelevant whether the
Prosecutor in charge of the case had actual knowledge of the matenal.

9. When bringing 2 motion pursuant to Rule 68, in which the accused intends to show that
the Prosccution is in breach of its obligations, the accused is expected (1) to identify the
materials sought, (i} if disputed, o satisfy the Chamber on a prima focie hasis of Lhe
Prasecution’s custody ot control of the matenals requested; and {ui) if disputed, to satsfy the
Chamber on a prina facie basis of the exculpatory or polentially exculpawry character of the

materials sought.””

On the merits of the Sixth Notice

103, On 18 Jung 2007, Proscculion Wimess ANL, duning his examination-im-chief,
lestified that all traning of the Amahindure in Mukingo commune took place before 6 April
1994, In the Karorero interview, however, Karorero siates that he started tratning the

Amahindure as of JTune 1994

il.  The Prosccution admits that the Karoreru mterview may affecl the credibility of its
evidenge, but sebrmmats that disclosure of the interview was made “as soon as practicable™. T
asserls that on 14 October 2007, when Joseph Neitorera requested the inspection or
disclosure of any siatements from Kargrero and others, OTP made diligent scarches of its
database without any matetial being found. Upon Joseph Nzimorera™s suggestion, additional
searches were carried out in OTP mission reports in Kigali, and it was discovered thal the
invesiigators in the case of Ephrem Setake had made handwritten notes of the Karorero
interview, which had not been processed at that time. These notes were retyped and

communicated to the Lead Counge] of the present case on 2 November 2007, who disclosed

% Prasecular v Brdanin, Decision on Appellancs Motion for Disclosare Pursuant to Bule 68 and Mution for an
{hder to the Registrar to Disclose Cortain Matenials, (use oo IT-99-36-A, appe Che, 7 December 2004, p 4
Prosecutor v, filadkic, Judzemeant, Case Mo, I'1-95-13-A, Apn Ch, 2% July 2004, para. 267.

" Karemera of g, Oral Decision on Stay of Proceedings {TCL 16 February 2006, p. 6. Karemers of af,
Duecision on Teseph Meiraresa’s Nouee of Violatian of FEele 68 and Moten for Remedial Measures {TC), 12
July 2006, p 2 Nodeneke Appeals Chamber Decigion, p, 7, Karemreryg ef ol Decision oo Foseph Meoizorera's
Inieriocttory Appesl {(AC) 25 April 2000, para. |3, Segotera of gl Decision on the Mtabakuze Motion for
Msclosure of Yarious Categaties of Thocuments Pursuant o Rule &3 (1), 6 Octaber 2008, para 2, Bugoinra e!
af., Decision gn [isclpsore of Materials Reludng o immigrarion Starernents of Defence Witnesses {10 27
Scptember 2005, para. 3 ("2 request for production of ducuments bas to be sufficicntly speeilic as to the oature
of the evidence seught and its beingp oo the possession of the addressee of the regues').

U Kpremera et ol Toof 13 June 2007 p. 20

Prosectitor v. Edoudrd Karemerd, Mathieu Netrumpaise and Joseph Nefrorera, Case No WTR-95-44-T 411
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them in their entirety to Joseph Nzirerera on 7 Novembor 2007, after having reviewed and
asscased the matenial under Rules 66 (C) and 68 (D). Thus, clams the Prosecution, the notes
were diselosed as soon as practicable, afier they came to the actual krowledpe of the Lead

Counsel of the present case.

{2 The Chamber does not ageept the Proseoution’s conteniion that the maenal was
disclosed a3 soon as practicable, smee the notes had been in the possession of OTP and were,
therefore - in relation to Rule 68 - in the actuat knowledee of the Prosecution sinee the time
they were produced. The Chamber further notes that the searches for the notes conducted by
the OTP were not diligent enough, as the searches in the mission reporis in Kigali wers only
made alter Joseph Nzitorera suggested it [n those eircumstances, the Chamber is of vicw that

the Prosecution has breached its obltgations under Rule 68,

{n the merits of the Eighth MNotice

13 Prosecution Witness AXA, duning his examination-in-chich, testified that Fdoward
Karcmera brought fircarms to the Bwakira commune office for use by the Inwerahamwe. The
Witngss testified that a total of 20 fircarms were brought by the end of 1993 for the
Interahamwe's training, " and 200 ficearms were brought six days after the President’s death

for the kitling of the Tutsi.*®

14. Jaseph Nzirorers assens m his Motion thae ar least four people who were tesidents ol
Bwakira commune at the time told OTE investigators that the weapons for the traming for the
Interahamwe and for the attacks on the Tutsi were hrought by a coluncl called Rumende,
Mzirorera funther submits that the non-disclosure of this evidence violates Rule 68,

153, In response o the Motion, the Prosecutwon disclosed eight witness siatements to the
Defence “as a counesy, or alkematively, under Rule 66 (BY"." The Prosecution submils that
there has been no violation of Rule 68, becavse (here is no contradiction hetween AXA's

testimony that Edouard Karemera brought firearms fot the Interahamwe and the statements of

olther witnesses declanng thal Rumende did th? same.

1 6. In his reply, loseph Nzirorcra rehics on mwo of the disclesed winess statcments,

according to which one witness states that “[i]t was the general belicf in the Commune that

® Karomera et af, T. 1) October 2007, pp. 13-18

® Karcmera et af T 1) Cetober 2007 pp 20-21

7 Prosecutor’s Fespanse to Joseph Nrirorera’s Eighth Notice of Rule 68 Violation ang Motion for Remedial
wnd Punrtrve Measures (Witoess AXA) Bled on 14 Novensbee 2007, para. 11

Provecwtor v. Fdouprd Karemern, Mathieu Ngrrumpatse and Joseph Nzirorera, Cage No. [CTR-98-44.T 5011
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Colonel Rumende brought the rilles that werg distribuled to the civilian populativn,” and the
other wimess states that “it was gepcrally said in the Communc™ that Colonel Romende in his

helicopier brought the arms fot the training of the Interahamwe. ™

17, The Chamber notes (hat Joseph Nzirorera relies on statements from wilnesses who
have neither witnessed themselves the ovents in question not ¢xplained the source of their

assumptions apart from a reference to “peneral belief” and what “was generally said”.

18, The Chamber considers that the matcnal provided by [oseph Neirorera is insufficient
to make & prima facée case showmg that the witness statements may atfect the credibiliny of

Prosecution evidence.

The Seventh Notice {Rules 86 (A} (if) and 66 (B))

Applicable Law

i3 The obligation of the Proseculor to disciose prior witness slatcments, as required by
Rule 66 (A}, is general and permanent.'® Ruls 66 (A) {i) provides that the Prosecution shall
disclose o the Defence, “[n]o later than 60 days before the date set for trnal, copies of
statements of all witnesses whom the Prosecution intends to call to testify at mal.” This
obligation entails the witness siatemaents that are in its possession or which the Prosecution
has access to."® The Mppeals Chamber held that *something which is not m the possession of
or accessible to the Prosceution cannot be subject o disclosure: geme tenetur gd impossibife

2l

{no one 1 bound W an impossibili)” ' Therefore, a document which is not in the possession

: ; - ' 1z
or accessible ta the Prosccution cannot be subject to disclosure.

20t The usual meaning of 2 withess slatement in trial procesdings is an account of a

person's knowledge of a crime, which is recorded through due procedure in the course of an

" Reply Bricf. Joseph Nrirorera's Eighih Motice of Fele 58 Viclation and Morien for Remedial and Punitive
Measures (Witngss AXA) Bled on b4 November 2007, filed on 15 November 26007

" Proscewfor v Bluskié, Case Mo, {T-95-14-T, Decision on Prosceutor’s Request for Authorizahon 1o Delay
Criselogure of Rule 70 Informatien (TCE & May 1998, para. 7.

 Prazscutor v Kovishawrs, Case So [CTR-95-1-T, Becision on prebiminary molan Giled by Defence (1C),
6 Movember 1996, FOTR Reporr T9R5-V07, pp. 295-300, Prosecutor v Semaenza, Case o ICTR-97-20-1,
Decision on Semanza's Moenon for Subpoenas, Deposioens and Disclesure (107, 20 Cretober 2000, SCTR Report
2000, p 2364 and sco.. par 33 (emphans sdded); Koeemers et g, Decisior on the Dofence Notification of
Falure to Comply with Umal Chamber Order and Menon for Remedial Meagures {1C), 20 October 2003, paras.
5 and 9 Prosecpior = Nipitegeke, Case Mo JOTR-%0-| 4-A ) Judgment (AC), 9 July 2064, par. 35

Y Provecuror v Niviiegeka, Case o [CTR-96-13-4, Judgement [AC), % July 2004, pars. 35,

= Karemers ef al , Necision e Joseph Nezirgrem's Motwen on Notics of Wiolauan of Rule 6&[AJ3) For
Witnesses ALZ And AMC, apd for Remedial and Punitive Measores - Hules 66 (A} and 73 of the Rules of
Progedure and Hwidenee, [1 Toly 2007 paea. & Karemrers e af, Decision on Disclosure of Wimess
Recontfirmation Satemants (TCY, 23 Febeuary 2005, paras. & and 7

Progecutor v, Fdouard Naremera, Mathet Ngvrumpotse and Joseph Nziegrera, Case No. ICTR-98-44-T &1
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investigation into the crime.” The Apmeals Charmber has added that any statement or
declaration made by a witness in relation to an event he o she witnessed and recorded in any
form by an official in the course of investigation, falls within the measning of a “witness

statement” under Rule 662

20, Furthermoare, pursuant to Rule 66 (B), “[a]t the request of the Defence, the
Proseculien shall [. | permit the Defence to inspect any hooks, documents, photographs and
tangible objects in his custody or control, which are material to the preparstion of the defenge
[---].7 Rule 66 (B3) imposes on the Prosceution the responsibility of making the initigl
determination of matenality of ¢vidence within its possession and if disputed, requires the
Defence to specifically identify evidence matenial to the preparation of the Defence that is

being withheld by the Prosceutor. ™

Ou the mecits

2z The Seventh Notice concerns 3 ilems in relation to Joseph Wziorera's cross-

cxamination of Proseculion Wimess AW on 8§ and 9 November 2007,

Item 1

23, When beimg questioned about why he had refused to meet with Counsel for Nzirorera,
AWD restificd that he had becn approached in a way he found inappropriatc by an
mvestigalor he believed was sent by Counsgel for Nzitorera, who produced an authorisalion
torm/request for a mecting with htm and an attached guestonnaire (Mem 17} in the name of

Mathieu Ngirumpatse.®® He further testitied that be believed that Counsel for Neirorera was

H Provecuror v Bfatkic, Decislon on the Appellanes Maotions for the Prodoction of Material, Suspension or
Eatenseon of the Brieling Schedule, and Additionat Filings, Cese ™o, IT-%3-14-A, App Ch, 26 September
T, para, 15.

i Frovecutear v Curieer Birimpmgn ¢! al., Casg No. JCTR-949-30-[, Degizion on PEDSPEI Mugranera's Moton
w Require Strict Complianee with Rule 86 (A (b & May 2004, pura. 77 Prosecutar v Mypadegeke, Appeal
Sudgerten, Cage No ICTR-96-14-A, 9 July 2004, par 35, Prosceutar v Heima ot 2f, Deeiston on Joint Defence
Motion on Disclosure of all Onigina] Witness Sigtome s, mbervicw Motes und Investigaiors” SNotes Fursoant Lo
Fules 66 andior 48, Casc Mo 3CSL-U414.T, T. Ch. [ 4 May 2005, para 16 The Prosecutor v. Tihome
Elaskié, Case Mo [T-95-14-PT, “Deciston pn the Production of Discovery Matenals™, 27 Janwary 1997, para
38, Prasccutor v. Norman ¢t &, Necision on Misclosure of Witness Statemens and Cross-Examinatioen, Case
No. SCSL--14-DT, T. Ch 1, 06 July 2004, para. NI, Proseeutor v Sarman e al, Decision on Disclosure af
Winess Staternents and Cross-Examitation, Cage wo SCSL-0-14-F1, 1. Ch, 1, [6 July 2004, par 14

* Prosecutor v, Defalié ef of (Celemdl. Deeision on the Monen by the Accused Zejml Delatic for the
Insclosure of Evidenee, Cage Mo, [T-96-21-T, T. Ch., 26 Scprember 1996, par 11, Prosecutor v, Sesay €1 a1,
Scsav — PDeasion on Dolenee Motion for Disclosure Purswant o Rules 66 and 68 of the Rules, Case No. SCR[-
04-15-T, T. Ch. L 9 July 2004

“# Jrem 1 was wndered in evidence under scal as DNZ-360

Frosecutor v. f'fc.l’rJ:mrﬂ' Karemera, Matkiey Ngiremputse and Juveph Soirorera, Case No, JCTR-93-344-T - 711

l.
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the [.cad Counsel for all the Accused in this cuse and that he had shown Ttem 1 to the

Prosecution leam who had made a photocup}f.zﬂ'

24, Joseph Nzuorera, jowned by Mathieu Ngirumpalse, submits that the Prosecution, by
the non-disclosure of [tem 1 to the Defence, has violated Bule 65 (B} and Rule 68,2 Mathiey
Npirumpatse further submils that the Prosecution anticipated that AWD would produce Item
1 dunng cross-cxaminaiion and that the non-disclosure thus amounts to an ambush on the
Detence.”

25, In the presenmt case, the Prosecution asserts thar no photocopy was taken by Lhe
Prosecution team since it did not attach any imponance to Item 1. In view of this
circumstance, the Chamber, considering that the Prosccution is presomed to dischazge iis
oblipations in good (zith,”! finds no rcason to assume thal the Peosecution was in possession
of Item 1. In addition, the Chamber notes that the Prosecution during the cxamination-in-
chief did not put any questions to AW concermng the issue; and that the Defence has not
made any request under Rule 66 (B) for material concermny this ssue. The Chamber
thercfore finds that Lthe Defence has made no showing that the Prosecution has vislated Rule

60 (B} or Rulc 68, with regand to lem 1.

Item 2
26, ARer the issues regarding ltem | arose, the Prosecuhon disclosed an ¢-mail from ait

OTP investigator, dawed 13 Febroary 2006, conceming AWD's complaints against the

Defence team for Neirorera for impraper conducl.™  Joseph Nzirotera submits that the

Prosceution’s late disclosure of the e-mail ("liem 2™} conshitutes a violation of Rulc 66 {A)
{ii}, since the e-mail recounts what AWD had told the investigator, but does not amount o a

viglation of Rule 68 [A.}.”

27 The Chamber notes that in the c-mail, the OTP investigater merely reports about his
meeting with the Witness and the manner in which the Wimess was allegedly approached by
the Defence team for Joseph Nzirorera. The Chamber finds that the ¢-mail deals with the

interaction between Joseph Nzirorcra's Defence wam and the Witness and not with an issue

T8 November 200, p 6.

P paremera el ol T 8 November 2007 atp 120 13

P siémerire pour M KEpmumpatse swr la Prosecutar’s consolidated Response to Nawerera's Oral Motion
concerning Rule 66 B and AR violattarns - Wilness AW I3, filed an 14 November 2007

* Karemora er of, T 8 November 2007 at p. 17 see wdvo Prosccutor’s consolidated Response to Weitorera's
Oral Motion concerning Bule &6 1 and 65 violasions — Waness A WD, filed on |2 November HI07, para. 9

1 Brusecuter v Niyitencka, Case No ICTR-96-14-A, Tudgement (A 9 July 2004, par 37

3 Gpe eomanl from Den Webster to the Defense Teams dated 11 November 2007 at 18:28 pm

Y Kareatera efal, T, 12 November 2007, pp. 1 - 2

Proseeutor v. Fdovard Karemera, Mathieu Melrewmpatse gad foseph Murorera, Case No, ICTR-98-442.7 - 411
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relevant to the charges against the Accosed. Therctore, the g-mail cannoet be considered a

wimess statemoent which had to be disclosed pursuant to Rule 66 (A) (uh

Item 3

25 During cross-examination by Mathiew Nipumpatse, Wimess AWD responded to a
question by referring to an alleged meriminating statement made by Mathieu Ngnimpatse in
connection with an MRND rally in Kigali on 28 January 1993 (“ltem 3"). Dunng cross-
examinatian by Joseph Wzirorera, AWD testificd that he had provided mformation w OTP

- - . . . 1
Ve STZAlOTS CONCETTIN the statement in guestion. ?

9. Juseph Nzirorera, suppored by Mathicu Wgirumpatse, submits that the Prosccution's
non-disclosure of this infomation is a violatien of Rule 66 (B), as since 2002 Joseph
MNzirorera has requcsted information concemning statements made by the Accused at MRND

T
raliies.

3¢ The Chamber finds that there has been no showing that the Prosecution — should it be
im possession of such satements by AWD — has violated Rule &6 (B). Thus, a request by
Joscph Neirorera for information concermning statements made af MEND rallies could not
reasonably be understood as wferong to information given in the course of a private

CONYCrRation.

The Motigns for remedial, punitive or other megsures

Applicable Law
The Chamber recalls that the tact that alenal has nat been timely diselosed does not per se
create 2 prejudice to the accused.™ The accused must demonstrale that he has suffered

matenal prejodice as a result of the late disclosure.”” The Chamber further recalls that

Y Kuremera et al., T. 9 Movembur 2087 pp 6 - 7

¥ Karemersg vt al,, T. 9 November 2007, pp. 16 - 17

* Provecuror v. Suvenal Kajelieli, Casc No. [CTR-98-H A-A, Judscment [ACY 23 May 2083, para. 262 11 the
Defenge satisfies the Tobunal that the Frosecution bas faded to comply with its Bule 68 abligations, then the
Tribunal must examine whether the Defenee has been prejumbiced By thar fulure before considenng whether a
remedy is appropriate.’; Neydteseha Appeals Chamber Decision, p. 7.

" Provecutor v. Juvenal Kajefifeli, Cuse No ICTR-98-34 8- 4, Iudgement (ACY, 23 May 2043, pard. 261 (~[f the
Detence sacisfies the Tribunal that the Prascocutan bas faled o comply with itz Rule 68 obligations, then the
Trbupal must examene whether the Defence kas been prejudiced by chat falure before considering whcther a
remédy 15 appropriate. ™, Mydegekd Appeals Chamber Decision, g 7
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exclusion pf evidence 13 at the cxtreme end of the scale of measures available to the Chamber

in addressing violations of Rule 68,7

31.  Inthe Krstic case, the Appeals Chamber did not impose a disciplinary sanction for the
Frosceution's late disclosure of Rule 68 material on the grounds that no mutenal prejudice
had been shown and that it could not establish whether (he Prosecution had deliberately
breached his oblgations.™ Howewver, the Chamber has previously stated that disciplinary
sanctions, where apprapriate, can be applied cven if no matenal prejudice andfor deliberatce
breach of the Prosccution’s obligations have been established if the casc demonsmrates a
pattern of continuous lack of diligence m the exercise of the Prosccution’s disclosure
obligations, which will amount to obstructing the proceedings or be contary (o the interests

.- . AD
ol justice.

On the merits

32, As Joscph Nziorers hus made no showing that the Prosecotion has violawed its
disclosure obligations in relation to the Seventh Notice or the Eighth Notice, the Motion for

remedial, punitive and other measures is moot in relation to these Maouons,

33, In relation to the 5ixth Notice, Joseph Nzirorera submits that he has suffered matenal
prejudics because he was prevented from confronting Proscoution Witness ANT with the
Kararcro interview, as he could have done had it been timely disclased o him pursuant to
Iule 68, The Chamber @5 not satisfied that the prejudice shown by Joseph Neirorcra would

justify such an extreme emedy as the exclusion of the testimony of ANU,

34, Reparding Joseph Nzitorera's request for other measures the Chamber recalls that
under Rule 46 (A}, a Chamber may, after 4 wamning, impose sunclions against a counsel, if, in
its opmion, ks or het comduet obstructs the proceedities, or 15 otherwise confrary 1o the

interests of justice.

Y Karemere et af, Decision on Defence Mouon for Beclusion of Witness Gk™s Teswmony o for Bequesy {or
Cooperation from CGovernmemnr of Rwanda - Artieles 20 and 2§ of the Stawne; Rules 60 and 93 of the Rutes of
Frocedure and Evidence, 27 November 2004, para. 3, Keremera &f ol Decision on Defence Oral Motions for
Excluspon of XBM = Testimony, ot Sanctions Against the Prosecution and Exclusion of Evidence Qutside the
Scupe of the Indwimem (1CY, 19 Ovtober 2006, Karemerc et al., Decision on Prosecutoc’s Yotice of Delay m
Fing Fxpent Report of Profosser André Guicahaoua; Defence Motion to Exclude the Witness™ Testumony; and
Trial Chamber's Qrder to Show Couse (70, | February 2006, para. |1, Karemara ef ol Decisen on Delenee
Muotions to Exelude Testimony of Professor André Guichaoua (TC), 20 Apcil 2004, paza_ 8.

Y Prosecutor v Radislav Ersiic, Case Mo 1T-08-33-A, Tudgerent (AC), 19 April 2004, paras. 153 and 214.

Y Karemerd e af., Degision on Defanee Motan for Disclasure of RPF Material and for Sanctions Agangt the
Prosecution - Ruke 6% af the Rules of Procedure apd Evideace; 19 Ocwber 2006, paras. 16 - 17
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35, The Chamber notes that in the prosent case the Prosecution did take action on Joseph
Merirorera’™s request concerning the Sixth Notce, The Chamber has no reason te believe that
the Prosccution has deliberately violated s disclosure obiigation, Furthermore, the fact that
the first scarches conducted in relation to the Sixth Motion did not produce the materal
sought seems to reveal a general weakness in OTP's liling system, which cannot be attnbuted
o the Tead Counsel of this case in panicular. The Chamber, therefore, does not find

sulficient yrounds to take disciplinary measures against the Prosecution.

FOR THESE REASONS, THE CHAMBER

L GRANTS Joscph Nzirorera's Sixth Motion in pan, tinding that the material in

question was not timely disclosed pursuant to Rule 68 (A), and;

II. DENLES Joseph Nrirorera's Seventh and Eighth Motions, as well as all the

requests for remedial, punitive or other measures.

Arusha, 29 November 2007, done in Bnglish,

]
e "
Dennisw Gberdao Guslave Kam Vaglﬁ?cn {&’\

Presiding Judge Judge Judge

[Seal %l['l-khc Tribunal]
AT T

Ly i .
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