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INTRODUCTION 

l. On 5 November 2007, the Chamher granted tbe Pro~ecutor-'s application for admission 
into evidence of the documems identified as tP005 and IP006 during the examination-in-chief 
of Prosecution Witness kan Bosco TWahirwa.' · 

2. On 12 November 2007, the Defence for Mathieu Ngirumpatse ("the Defence") filed 
an application for cenifkation of appeal of the said decision ("the decision of 5 November 
2007") pursuant to Rule 72(8) of the Rules ("Rules").1 The Prosecutor opposed ,1 on the 
ground that the Defence had not shown that the criteria required by the Rules had been met.' 

DELIBERATIONS 

3. Tiie Chamber first notes that the Defence relies on Rule 72(B) of the Rules on 
preliminary motions, whereas its application should have been brought under Rule 73(8) 
regarding interloculory appeals of decisions rendered by the Trial Chamber. The Chamber 
wil! therefore adjudicate pursuant to Ruic 73(B) of the Rules.' 

4. Under Rule 73(8) of the Rules, two requirements must be met for a certification of 
appeal 10 he granted: the applicant must demonstrate (i} that the impugped decision involves 
an issue that would significantly affect the fair and expeditious conduct of the proceedings or 
the outcome of the trial, and (ii) that its immediate resolution by the Appeals Chamber may 
materia!ly advance the proceedings. 

(i) Fair and expeditious conduct of the trial and its ou/come 

5. The Defonce for Mathieu Ngirumpatse :;ubmits that the fauness and outcome of the 
trial were vitiated by the Chamber's admission a posteriori of Documents IP005 and IP006, 
whereas it had refused to grant the request for admission of the Prosecutor's documents 
during the examination-in-chief of Jean-Bosco Twahirwa, and had simply marked them for 
identification.5 The Defence submits that, ,n view of !hat refusal, it had decided not to 
question the witness on matters drawn from the impugned documents, which it would not 
have done had it foreseen that the said documents would he subsequently admitted "[on the 
strength of mere attestations from the RPF archivist]" ,6 

' . 1he Pr(),,ecuwr ,,_ EJouaro Kareme,a. Marh,e" Ngm,mpalSe anJ Joseph N.,mrera. ("The Pro:rerulor ,, 
Karemero el al."), C'ase No, ICTR-98•44-T, Decision on the Prosocut,on Motion for Recon51d~ration of Oral 
Decisions of 25 June 2007 and 3 fo)y 2007 Concerning Admission [010 Evidence of Documents Marked IP 005 
and JP 006 (Trial Chamber), 5 November 2007. 
'Req"J/e de Math,e" Ng/n,mparse's a"-' jios de cetrijic-a//ao d'appel de la '"Decmon on 1he Prosecution Motion 
for Recoo,ideration of Oral DeciSLons of 25 June and 3 July 1007 Concerning Admission Into Evidoru,e of 
Documents Marked IPOO> and ]P006"", filed oo \ 2 November 2007 {'"Mathieu Ngmrrnpat<e"s Request'"), parn. !. 
'Pro=utor"s Re,pru,se lo Ngirumpatse's Application for Certification for lnterloculOry Appeal of Trial 
Chamber Ill's Decision of S November 2007 to Adma \POOS and IP006 ir, Evidence, filed on 19 November 
2007,para.s.2,4. 
'See The P,o,ecUlor v. Karemerg el al., Case No. ICTR·98•44-T, Ottis.ion on 'r,oscculor"s !01crlocutory Appeal 
of Decision on Judicial Notice, 16 June 2006, para. 13; See also Pauline Nyiramasuhuko v, The Prosecuior, 
Case No. ICTR-98-42-AR73, Dec,sion on Pauline Nyirarru,suhuko's Request for Rccon.<ideration, 
17 September 2004, para, 7. 
'Ma!hieu Ngirumpatse's Roque-st paras. )-6, 9 
'/hid., paras. 7•8, 
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6. The Defence further submits that the duration or the tria! 1s also affected as the 
admission of the documents would mean that the Defence is founded in requesting that 
Witness Jean-Bosco Twahirwa be recalled for cross-examination, and in requiring that those 
who attested to the c,rcums!ances under which the said documents were obtained be called !O 

testify.7 

7. !n Ny,ramasuhuko, the Appeals Chamber held that: "It is first and foremost the 
responsibility of the Trial Chambers, as triers of fact, lo determine which evidence to admit 
during the course of the tnal, it is not for the Appeals Chamber to assume /that] 
responsibihty. As the Appeals Chamber previously underscored, certification of an appeal 
has to be the absolute exception when deciding on the admissibility of the evidence".8 

8. In the instant case, the Decision of 5 November 2007, which was the subject of the 
request for certification, concerns only two documents admitted into evidence which do not 
involve a substantial or btoad category of the evidence.9 Moreover, as the Appeals Chamber 
has stressed on many occasions, admissibility of evidence should not be confused with the 
assessment of the weight to be accorded to that evidence as this is a matter to be decided by 
the Trial Chamber after hearing the totality of the evidence.10 

9. Lastly, it ,s the Chamber's view that the Defence's claim that it has good cause to 
recall Witness Jean-Bosco Twahirwa is not an acqrnred or absolute right whose application is 
likely to significantly affect the duration of the trial; such right is assessed by the Chamber 
which determines whether the said condil!ons have been met. 11 In any event, the Defonce's 
submission that recalling the witness would affect the duration of the trial should have been 
made by the Defence in support of its claims during the reconsideration of oral decisions by 
the Chamber. 11 By virtue of its inherent power to reconsider its own decisions, the Chamber 

1 /bid., pJ.ra. I 0. 
• The Prosec"'"' v. Nyiramasuhulw el al., Case No. ICTR-98-42•AR73.2, Decision on Paul,nc 
Nyiramasuhuko 's Appeal on the Admissibility of Evuience, Appeals Chamber, 4 October 2004. para. 5. 
• See The Pro.<ecu/or v. Bagason:i el al, Case No. ICTR-98•4l•T, Decision on Bogosora Request for 
C«lificalion Concerning Admission of Prosecut,on Exhibit P-417, Trial Chamber, I 5 November 2006, para. 2; 
citing The Pro,ecu1or v. Bago.wra el al., Case No. !CTR-98-41-T. Certification of an Appeal Concerning 
Access to Protected Defence Witness Information, Trial Chamber. 29 July 2005, para. 2: The Prosecuwr v. 
Bagosor<J et ul., Caso No. 1CTR·984l·T, Decision on Prosecution Request for Certification of Appeals on 
Admission of Testimony of Witness DBY, Trial Chamber, 2 October 2003, para. 4. 
1
• The Prosecu/or v Ars<'ne Shalom N1ahobal, and Pauline Nyorama.,i;hulw. Case No. ICTR•97•21·AR73, 
Decision on the Appe,ls by Pauline Nyiramasuhuko and Ar,1:ne Shalom Ntaboboli on the "Decision on Defence 
Urgent M011or, to Declare Ports of the Evidc-ncc of Wimcsses RY and ABZ Inadmissible" (Appeal, Chamher), 
2 July 2004, para. 15: The Prosecwor v. Pauline Nyiramasuhuko, Case No, !CTR·98·42·AR73, Decision on 
Pauline Nyiramasuhuko Request for Reconsu:!eration (Appeals Chamber), 27 Scplember 2004, para. 12: The 
Prose, u,or v llagorora et al., c.,, No ICTR·98•4 I. T, Dec1<ion on Aloys Ntabakuze's Interlocutory Appeal on 
Questions of Law Ra,sed by the 29 June 2006 Trial Chamber I Occasion on Motion for Exclusion of Evidence 
(App-,al, Chamber), l 8 Seplember 2006, fn. 40. 
" l'l,e Prosecutor v Bago,on:, er al, Case No. ICTR·98•4l,T, Dec,siru, on the Prosecution Motion to Re<all 
Witness Nyanjw• (Trial Chamber), 29 Scplcmbe. 2004, pijra 6: See also The Pro,·ec,,tor v. Bago.<Ora el al., 
Case No. JC"fR·98·41,T, Decision on Defence Motion to Recall Prose<o!ion Witness OAB for Cross· 
Examination (Trial Chambc,), 19 September 2005, para 2; The Prosecutor ,,_ Simlx>, Case No. ]CfR.2001 -16-1. 
De<ision on !he Defonce Motion lo Recall Witness KEL for Further Cross•Examioation (Trial Chaml>er), 
28 October 2004, para. 5. 
"Mimo"e po~r M Ngni,mpalSe sur la requite du Proc~re"r aux fir,s d'o/Jtemr le ri=men de, dicis,om 
orale. du ]j Ju"e ](){!7 el du 3 juil/c1 2007 rdu!lve., J /'adm,.,.,ion en P'"""" des documen1>· /P005 el IPQ06, 
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in its Oec1s1on of 5 November 2007 took mto account thc nght to a fair trial and recalled the 
rule~ applicable in guaranteeing the rights of the Accused. 1 

J 

J 0. ln light ofrhe above-mentioned circumstancc.s, the Chamber is of the opinion that the 
Decision of5 November 2007 does not concern essential matters that may significantly affect 
the fair and expeditious conduct of the proceedings or the outcome of the trial. 

(ii) Materially advance the proceedings 

] l. Since the conditions set forth in Rule 73(B} are cumulative, the Chamber does not 
find it necessary to consider the Defence submissions in support of the second condition and 
therefore dismisses the motion in its entirety. 

FOR THESE REASONS, THE CHAMBER DENIES the Defence's request for 
certifical!on of appeal. 

Anisha, 29 November 2007, done in French. 

[Signed] 

Dennis C. M. Byron 
Presiding Judge 

[Signed) 

Gbcrdao Gustave Kam 
Judge 

[S al] 

. l 
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[Signed] 

Vagn Joensen 
Judge 

filed on 8 October 2007, para, 40; The Pror;ecuror • Karemera el al., Case No. ICIR-98-44-T, Decision on the 
Prosecution Motion for Reconsideration of Oral Decisions of25 June 2007 and 3 July 2007, 5 November 2007. 
"See Karemera er al .. Case No. JCTR,98-44-PT, Dec1s,on on the Defence Motions for Reconsideration of 
Proteclive Measures for Prosocu!,on Witnesses, 29 AuguSI 2005, para 8; Karemera et al .. Cnse 
No. [CTR-98-44-T, Decision on Defence Motion for M<>dification of Prolectivc Order: Timing of Disclosure. 
31 Ocl<lher 2005, pan. 3; Karemera el al .. Case No. lCTR-98-44-T, Oecision on Molion fo, Reconsideration or 
Certificat10n kl Appeal Dec,sion on Motcon for Order Allowmg Moeting wjth Defence W1tne>.,, 11 October 
2005. para 8 (note also the references cited in the footnotes rn th« paragraph) 
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