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Decision on Maithiew Ngirumpaise's Motfon for Cerificatian of Appeal 29 Navember 2007
of the Chamber s Decision to Adwmir Exkitits IPO0F gud (7005

INTRODUCTION

I On § Navember 2007, the Chamber granted the Prosecutor's application for admission
into evidence of the documents identified as l‘PDD_‘} and ]Pﬂﬂﬁ during the exarmimation-in-chief
of Prosecution Witness Jean Bosco Twahirwa,'

2 Om 12 November 2007, the Defence for Mathieu Ngirumparse (“the Defence} filed
an application for cerufication of appeal of the said dv:clsmn ("the decision of 5 November
2007") pursuant to Rule 72(B) of the Rules (”Ruleva" The Prosecutor opposed it on thf:
ground that the Defence had not shown that the critena required by the Rules had been met.?

DELIBERATIONS

i, The Chamber first ootes that the Defence relies on Rule V2{B) of the Rules on
preliminary maotions, whereas its application should bave been brought under Rule 73(B)
regarding interlocutory appeals of decisions rendered by the Trial Chamber. The Chamber
will therefore adjudicate pursuant to Rule 73(B) of the Rules.*

4. Under Rule 73(B) of the Rules, two requiremenls must be met for a cerlilication of
appeal 1o be granted: the applicant must demanstrate {i} that the impugned decision involves
an issue that would significantly afTect the fair and expeditious conduct of the proceedings or
the autcome of the trial, and {ii) that its immediate resolution by the Appeals Chamber may
materially advance the proceedings.

fi) Falr and expeditious conduct of the triaf and its ouicome

5. The Deience for Mathieu Ngirumpatse submits that the faimness and outcome of the
trial were vitiated by the Chamber's admission a pesteriori of Documents IPODS and 1P006,
whereas it had refused to grant the request for admission of the Prosecutor's documents
during the examination-in-chief of Jean-Bosco Twahirwa, and had simply marked them for
identification.” The Defence submils that, in view of that refusal, it had decided not to
question the witness on marlers drawn from the impugned documents, which 1t would not
hsve done had it foreseen that the said documents would be subsequently admitted "{on Lhe
strength of mere attestations from the BPF enr-:,hiu'.rist]",'i

' The Prosecutor v. Edonard Karemera, Mathicu Ngirempaise and Joseph Mzirorera, ("Thy Prosecutor v.
Karemera er al™), Case No. [CTR-93-44-T, Decision on the Prosecntion Motion for Reconsideration of Oral
Decisions of 25 June 2007 and 3 Tuly 2007 Concerning Admission Inio Evidence af Documents Marked 1P 005
and [P 006 (Trial Chamber), 5 November 2007,

‘Requéte de Mathieu Ngirumparse's aux fins de eertification & appel de ta “Decision on the Prosecution Motion
for Reconsideration of Oral Decisions of 25 June and 3 July 2007 Conceming Admission Into Evidence of
Documients Marked [FOGS and TPOOG™, filed on 12 Movember 2007 {"Mathiey Mgirampatse’s Request''), para. L
"Prosccutor's Response to Mgirumpatse's Application for Certification for Interleculory Appeal of Trial
Chamber 1's Decision of 3 November 2067 o Admit 1PO0S and IP0O6 in Evidence, filed on 19 November
Iﬂﬂ?,parﬂs 2, 4.

1S The Prasecaror v. Aaremera ¢f al, Case No. [CTR-98-44.T, Decision on "Prosecutor's Imerlocutory Appeal
of Decision on Judicial Motice, 16 June 2006, para. 13; See also Pauline Myiramasuhuke v, The Prosecuter,
Case Mo, [CTE-95-42-AR73, Decision on Pauline Myiramasuhuko's Request for Reconsideration,
27 September 2004, para, 7.

*Mathisu Ngirumpatse's Request, paras. 5-6, 9.

® fhid., paras. 7-&.
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Decision on Mathiew Npirumparse's Mation for Certification of Appeal 28 November 2007
af the Chamber's Decision to Admir Exhibits (003 and [P006

h. The Defence further submits that the durmation of (he trial is also affected as the
admission of the documents would mean that the Defence 1s founded in requesting that
Wilness Jean-Bosco Twahirwa be recalled for cross-examination, 4nd in requinmg that those
who algested to the circumstances under which the said documents were obtained be called 1o
testify.

7. In Myiramasuhuko, the Appeals Chamber held that: "1t is first and foremast the
responsibility of the Trial Chambers, as triers of fact, (0 delermine which evidence to admit
during the course of the trial; it is not for the Appeais Chamber m assume [that]
responsibility. As the Appeals Chamber previously underscored, certification of an appeal
has to be the absclute exception when deeiding on the admissibility of the evidenge" ?

8 1o the instant case, the Decision of 5 Navember 2007, which was the subject of the
request for certification, concems anly two documents admlttcd into evidence which do not
involve a substantial or broad category of the evidence.” Moreover, as the Appeals Chamber
has stressed on many occasions, admissibility of evidence should not be confused with the
assessment of the weight to be accorded to that evidence as this is a matter to be decided by
the Trial Chamber afler hearing the totality of the evidence '

9, Lastly, it i3 the Chamber's view that the Defence's claim that it has good cause to
recall Witness Jean-Bosco Twabirwa is not an acquired or absolute right whose application is
likely to sipgnilicantly aflect the duration of the trial; such right i5 assessed by the Chamber
which determines whether the said conditions have been met.'' In any event, the Defence's
submission that recalling the witness would alfect the duration of the trial should have been
made by the Defence in support of ils ¢laims during the reconsideration of oral decisions by
the Chamber." By virtue of its inherent power to reconsider ils own decisions, the Chamber

? Ihid., para. 10,

YThe Prosecutor v Nyiromasuhuka et af, Case Wo. ICTR-98-42.AR732, Decision on  Paulinc
Myiramasuhuko’s Appeal on the Admissibility of Evidence, Appeals Chamber, 4 October 2004, para. 3.

* See The Prosecuior v. Ragosora ef af, Case Mo, ICTR-98-41-T, Decision on Bagusora Request for
Certificalion Conceming Admission of Prosccution Exhibit P-317, Trial Chambxcr, 15 November 2006, para. 2;
citing The Prosecuior v. Bagovora ¢f al, Case No. ICTR-98-4{-T. Certification of an Appeal Conceming
Access 1o Protected Defence Witness Information, Trial Chamber, 29 July 2005, para. X, The Prosecuior v
Bugvsora ¢f uf., Case No. [CTR-38-41-T, Decision on Prosecution Request for Cenification of Appeals on
Admission of Testimony of Wilncss DBY, Trial Chamber, 2 October 2003, pars, 4,

W The Prosecuior v. Ariéne Shalpm MNighobali and Powline Npiramashuko, Case No, ICTR-97-21-AR73,
Decision on the Appeals by Pauline Nyiramasuhuko and Arséne Shalom Mtahobali on the "Tecision on Deience
Urgent Motion to Declare Parts of the Evidenee of Wimesses RY and ABZ Inadmissible™ {Appeals Chamber),
2 July 2004, para. 15, The Prosecwior v. Pauline Nyiramasuhuko, Case No, ICTR-98-42-AR73, Decision on
Pauline Nyiramasuhitko Reguest for Reconsideration (Appeals Chamber), 27 Sepember 2004, para. 12, The
Prosecuror v Bagosers of 2f., Caze Wo. I[CTR-98-41-T, Decision on Alays Niabakure's Tnierlocutory Appeal an
Cuestions of Law Raised by the 29 Jupe 2006 Trial Chamber [ Decision on Motion for Exclusion of Evidence
(Appeals Chamber), 18 September 2006, fn. 40,

" The Prosecutor v. Bagosors ef ., Case No. ICTR-98-41.-T, Decisioa on the Prosecution Motion w Recall
Wimess Hyanjwa (Trial Chamber), 29 Scplember 2004, para. 6; See also The Proverutor v. Bagosora et af.,
Case Mo, ICTR-98-41-T, Decision on Defence Motion to Reeall Prosecution Wimess 0aB for Cross-
Examination (Trial Chamber), (% September 2005, para. 2; The Prosecutor v. Simba, Case No. ICTR-2001-76-1,
Decision on the Defence Motion 1o Recall Witness KEL for Further Cross-Examination (Tnal Chamber),
2B October 2004, para. 5.

Mitémoire pour M. Mgirumpaise sur la requéte du Procurenr qux fins o obienir le réexamen des décisions
arales du 23 June 2007 er.du 3 juiller 2007 relurives i 1'admission en preuve des documents [P0GOS et IPJ08,
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Decision on Mathiew Ngirumpatse’s Motion for Certification of Appeat 2% Moveaber 2007
wf the Chamber's Decision to Adais Exhibets 1P005 and P06

in its Decision of 5 November 2007 ook inte account the night to a fair tnal and recailed the
rules applicable in guaranteeing the rights of the Accused."

10,  In light of the above-mentioned circumstances, the Chamber is of the opinion that the
Decision of 5 November 2007 does not concern essential matiers that may significantly affect
the fair and expeditious conduct of the proceedings or the outcome of the tnal,

fil}  Materiofly advance the proceedings
11.  Since the cenditions s&1 forh in Rule T3{B)} are curmulative, the Chamber does not
find it necessary to consider the Defence submissions in support of the second condition and
therefore dismisses the motion in its entirety.
FOR THESE REASONS, THE CHAMBER DENIES the Defence's request for
cerlification of appeal.

Arusha, 29 Navember 2007, done in French.

[Signed] [Signed) [Signed)
Dennis C. M. Byron Gherdao Gustave Kam Vagn Joensen
Presiding Judpe Judpe Judge

filed an 8 October 2007, paca, 40; The Prosecuror v. Karemera ei al., Case No. [CTR-98-44.T, Decision on the
Prasecution Motion for Reconsideration of Oral Decisions of 25 June 2007 and 3 July 2007, 5 November 2007.
Y See Karemera ef af., Tase No. ICTR.98-44-PT, Decision an he Defence Motichs for Reconsideration of
Frotective Measures for Prosecution ‘Wimesses, 29 August 2005, para B, Karemora et al. Case
Mo, [CTR-98-44-T". Decisioti on Defence BMotion for Modification of Pratective Order: Timing of Disclosure,
31 Oclober 2005, para. 3; Koremtera ot af, Case No. ICTR-98-44-T, Decision on Mation for Reconsideration or
Cemification 1o Appeal Decision on Molion for Order Allowing Mesting with Defence Winess, 11 Octaber
2005, para. & (note also the references cited in the foemotes in this paragraph).
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