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INTRODUTION
1. On 11 July 2007, the Trial Chambuer denied Joseph Nzimorera’s request w adjourn

procecdings until he was medically it to anend his trinl, and graned his conification to
appeal (“Thecision of 11 July 2007°)." As a result, on 28 June 2007, the cross-examination of
the Prosecution Withess Iean Boseo Twahinwa ("Wikness™) was conducted by Counsel {or

. . - 2
Karemera and Coungel for Ngirumpatse, in Joseph Wzirorera’s absence.”

2. On 5 Ocreber XY, the Appeals Chamber reversed the Chamber’s Decision of 11
July 20087 and remanded o the Chamber, “the consuderation of the prejudies, o any, accrued
1o the Appellant by proceeding, i his absenes. with the Cross-examination of [the Witness|
hy the other co-aecused in @ manmet consistent with [the Appeals Chamber] Decision.™ On ¥
November 2007, the Clamber invited the Partics w [the any sulunissions in relation
remedial measutes for any possible prejudice suffered by Joscph Nxirocera 4s a result of the
Chamber's Decision of 11 July 2007 no later than 12 Novermber 2007, with a right to reply no

later Urat 14 Novermber 20077

L On 12 November 2007, Josepl Neivorera duly filed 3 roquest (o have the proceedings
held in Jospeh Wamrera™s absence on 28 Tune 2007 declared nell and void, and to order the
prosecution to recall the Witness (“Defence Motion™)." Tospeh Nzirorera submitted that this
would adequately remedy the prejudice sutlered by him. On the same day. she Prosecution
filed its submissiony opposing the applicatten of remedial measures (“Prosecution Mation™ "
On 14 November 2007, the Prasecution filed a reply opposing Joseph Nzivorera'’s Motion,

includiny his requess 1o recal] the Witness [“Proscention Reply™).’

U Prosocttor v Edoaed Karomern, Madmer Neiritpatse and Joseplt Nxrorera (™ Karoseen of af.7) (Case Na

ICTE-98-44-1% Decwsion on Joseph Meiraren's Motion for S1ey of Poocegdmues Winle He is Lindit te Adend
Trid or Certiication o Appeal (10, 11 July 20060

P Repl Breef: Jevepl Moieareva s Ippedad from Decision 1o Proceed In Hhe Afsence of dhe Avcwed, 28 Augus
207, par. M

Y Kavewnra ef af Case oo ICTRUEAS-ARTEL I Decixieon on Neitocera s Interlocutory Appeal Concerming,
His Fight Lo i3e Prosent af Trioh 4 ACY, & October 2007, paras. b oend 17 CDecismon on Sararcras Interiosunary
Appeal’y.

 Provecator v Edeveard Kavemeri, Matliiou Meirampaie ond Jovepl Noleovera (M Kavemera of al "y (Case

Mo, [CTR-DR-43-T} Mecisian 10 Beguest Submissions Coreermng the Deepion w0 Procesd in the Aksence

ol Toseph Nrwraresd (TG, & November 20087,

f daxeph Nodrorera s Reguest o Recall Prosceadion Witaess Jear-Bescor Toofirrws, 12 Novembeor 2007
LULiefenee Motion™)

* Peaserniorts Suhedscdor Fresugnr fo Trial Chamber (0 Decisfon af' 7 Mavearher 207 Conceraing Roetodrad
Afeasures fae Proceceing o0 e Absence of foreph Noirorerg, 17 November J007 O Prosecution Movon ™).

" Prescowenr s Reply fo Novrovera v Reagoesl fo Recolf Provecunion Witeeoy feian-Boces Trdfiona, (4 Noverober
2007 “Prasecution Reply™ L

Tioe: Presgeeor v Eddanond Sargaery, Maltueu Nghmeapotiy and Joseph Netvoeera, Case Ny, (0 TR-8-44-T 24
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DISCUSSIONS

4. In itz Decwsion on Joseph Mairorera’s Interloculory Appeal, the Appeals Chamber
found that it was aot satisficd that in the circumstances of this complex and lengthy case, a
three-day delay to the trial was suilicient to outweigh the statutory right of the Accused to be
presenl at his awn tial, when Tis absence was due 10 ne fault of his own.’ It held that the
Chamber’s restretions on Joseph Melrorera’s faie irial rights were unwarranted and
excessive.” As a resalt, the Appeals Chamber remanded to the Chamber the consideration of

ihe prejudice. i any, accreed to the Accused.

5. Joseph Nzirorera contends that his defence was prejmliced by the Tact that he was not
present dunng the cross-cxammation of the Witness by his co-Accused on 28 fune 2007, In
particular, Joseph Nzirorera submats that due o lis absence on that day, he was anable 1o
make supgestions to his counscl. Jaseph Nzirorera sebmats thal had he been present, his
cxpetience and knowledpe of the events with which this trial is concemed could have been

utilised by his Counsel prior to conducting his cross-cxamination of the Witness,"

0. The Prosecution responds that whilst Joseph Nzirorera was shaent during the said
proceedings, his inkerests were adequately represented by his Connsel.'' [t mairtains that
Joseph Nzirorera had adeguale opportunity to cross-examine the Witness upon his retum to
court Lry 2 July 2007, and that all issues raised by this witness during his cross-examination
when Joseph Nzirotera was absent, wire subscquently addressed again by Joseph Nerorers

when he retumed g court.”™

7. The Prosceution further submits that the three day intervening penod between the day
Joseph Nezirorera was absent, and the day of his e to cowrt, provided  sutficient
oppottunity tor Joseph Nzirorera and his Counsel 10 review the draft transcript of 28 June
2007 and to prepare their cross-cxamination of the Witness accordingly.'” Finally, the
Prosecution dispuics that the absence of Joseph Nerorera prejudiced his defonce, on the basis

that the testimony of the Witness primarily soncertied the co-Accused Mathicu Nginompatse

! Decision an Narorera’s Tndes fowiator Appeal para. 15

¥ Ivicdemm.

D iafonee Motion. panas 540,

! Proseeulion Motion, para 5.

" Prosecistion klation, Trara X,

" Prosecunon Melion, pura £ see afuo Prosecmioo Reply, para 7.

The Prescouior v, Bl Koresen, dfthien Mg god Josoph sirarerg, Case Mo TR-95-8-T 4
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rathe  than Joseph Mzirorera, and therefore it 55 questionable what instractions Toseph

Nizire rera could give his Counse! with repard o this witness.'

5. The Chamber Hinds that Joseph Nzimeera has not shown thit be has suffered material
wreju Hee as o resull of the fact that the Wieness was cross-examin:d by Counsels for1 ihe co-
Acet sed in his absence. The Chamber further notes that Joseph Nz rorera was present during
the ¢ vss-gxamination of the Witness conducted by his Counsel or 2 July 2007, and that this
cross cxamination covercd the suimle issues as had Leen addresse:l by Counsels lor the co-
Acct sed. In addition, the Chamber observes thal Juseph Nzivorers does nol indicate i his
subrt ission which additonal questions he would have sugpested De pul to the Witness,
althe ieh he has had ample time to read the tenseripts of the prov cross-cramination and
rarg i with his Counsel, even if he had he not been in g state W 3o so before his Counscl

cort aenced his cross-examinakion,

9. For the abovementioned reasons, the Chamber rejects Joseph Nzirorera’s Motion and

cong ders that the relief sought by Joseph Narorera is no longer applicable.

FOl TINESE REARONS, THE CHAMBER

L FINDS that wo prejudice was suffered by Joseph Nziromcrs by proceeding, in his
absenoe, with the cross-examinalion of the Wimess by the other ro-Accused on 28 fune

2007, accordingly;

II. DENIES Joseph Nzirorera®s request 1o have the proceediczs declared null and void,

and 1o recall the Prosecalion Withess.

¢ tusha, 28 November 2007, dong in Eaglish.
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