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De,;,s,on on fo><ph 'snrnrera', Monon foe lmmedo.i,e Ro1um of Se,;"d P1upmy 

l~TRODL"<.TIO:-. 

Jo.scph C'!zirnr"ra mc»-e.s the Chamber 10 order, pursuant 10 Rule 41 (B) of the Rules.,;,f. 

Prncedur~ and hidence ('"Rules"), the immediate return of all of those documents seized 

li:om him upon his arrest, which have TIO! been included in the Prosecution's notice of 

exhib11s to be offered at the conclus,on of its cos~. lilcd on 2 :-Jovemb<er 2007 1 

2 The Prosecmion rcgucsts that the Chamber deny the Motion in its entirety, asserting 

th~t it has pronded foscph N,irorera with an inventory of all sc17cd materials and returned 

those it deemed to be ofno evidentiary value on 29 July 2003.l 

DELIBERATIO;>,;S 

3. Rule 41(8) pro, ides that "the Prosecutor ,;hall draw up an inventory of all materials 

sei'led from the accused, includtng documern.s, books, papers, and other objects. and shall 

s~rvc a copy thereof on the accused. :vlaterials that are of no evidenliary value shall be 

returned without delay lo lhe accu.sed." 

4 According to the jurisprudence of this Trihunal the Prnsecution, pursuant to Rule 

41(8), has an affirmative obligation to assess the evidcntiary value of materials .seized from 

an accused in a 1imely manner m order to justify the retention of any oei,ed materia.J:; and to 

return the unnecessary matcnals "'ithout dday.' 11 wa,. however, found that lhe Prosecution 

can be only ordered to hand over to the Defonce the originals of documents that the 

Prosecution considers unnecessary for its imeshganom,.4 

5. Joseph Nziro,era state.s th~t the Pro,e~ution sei,ed approximately 1000 documen!s 

from him at the time of his arrest in Benin. I k asserts that the Prosc-.:ution ha.s indicated it 

intends to use only 14 of these items by including them in the notice of exhibits to be offered 

by the Prosecunon during the testimony of Upendra Baghcl 5 He dairns that the Prosccuti\>n 

is oblig-are,1, pursuant to Ruic 4l(B), ro immed1a1cly rerum !he remaining items that have no 

evidcntiary value. 

• 
1 J°'scph :-;wore"', Mo!<On for Jmm«l,.tc Rcturn of Smcd Propc~y. 5 :-;o,·crnb<r l()()l 
' Pro,ecutoc', Rospon>< to Nrnorera ·, .\fonon for Jmmedi,te R<tum of s,,,,d Prope~y. I l Sovember 2()07 
'Pro,eculnr v Fmmaau,I R,!<omlo, r.,. So ICTR,2001-70-1, n,m,un on the DdOnce Mollon fot Re,um uf 
Documents and Other Sctzod Pcrsooal 11cm, (TC). 20 l\ooembcr 2002, para. JU 
' l'ro«cu/o, ,. Grat,eo Kabrl,gr a"d Alo~, N1ob~J,,,ze, Caso l\o, JCfR-97-J4-T, Doc"'"" on the D<foncc 
M<>uon co Implement !rial Cham be, IJ De,os,on Rcn,leted on 15 Sopmmber 199& Ordering the Return ofSc1,ed 
Items and on the Pro,<cu,or's ~fotLon for a Temporary Stay foe ,h, Exccu!mn of 1he Same l)e,;,sc<>n (fC), ]') 
Ma)' 2000, par,, 7 
'~·o.,,c ol A<ldHwn,I h·alencc Pu;su,a110 Ruic fi7(DI. orr ln,es,igawr Upendra Baghel .i, Ann°'c' A and H 



Dccis,un on Joseph Smom•', Mottor. for lnun,d,atc Return or ~wed Property 

6. Joseph '.'lzirorera asserts that the Prosecution ha.s been in callous disregard of as 

obligations under Ruic 4l(B) for o,e, nine years, da!ing from the sei~urc ol his property, 

including approximately 1000 documents, on 5 June 1998. lie recalls prior Tnal Chamber's 

Decisions lhat directed the Prosecution to return Joseph "<,.irorera ',; property.• 

7. The Chamber considers as !lawed Joseph N,imrcra's assertion thal all the remaining 

aems in the Prosecution's possesswn, which are not going to be used during the presentation 

of the Prosecution case in-chwf, have no e,idcntial)· ,aluc The Chamber is of the view tha! 

sefacd materials ,·an be of cvidcntrnry value even after concluding the Prosecution case m­

chief, since the Pmsccunon may roly on seized items lo, inter a/,a, cross-examine Defence 

w;messes, comradict the wntcnt of documentary evidence pr~senred by the Defence and 1he 

eonducI of addmonal im estigat,on on particular issues. 

8. The Chamher notco that on 27 Scptemhcr 2002, Joseph N/lrorcra rcc~i,·~d copies, on 

the basis of Ruic 66(B) of the Kules, of all seized items for which he now seeks the 

immediate return of the originals. Regarding the originals ot material:; sought by Joseph 

"<iirorera, the Chamber consider,, that it is for Prosecution, in the first instance, to make the 

discretionary dcrorrninallon of whether the materials arc of ·'no c,·iden~a,y value". Prior to 

!he commencement of the tnal, the l'rosecutton pro, idcd Joseph Kzirorera with an imcnlory 

of all ,;ci1.ed mater,als, authonzing the return of those it deemed w be of no evtdenuary value 

al that stage on 29 July 2003 Ihe Chamber nolcs that lhe l'roseculion has stated m its 

Response thal it has made this assessment in good faith. 

9 ·11tc Chamber stresses the fact that in its Response, the Prosecu1ion is not clear 

"hethcr the remaining material in its possession is of cvidenl1ary value at the current stage of 

prn,eedings. The only as.essmem refom:d to in the Response is that of 29 July 2003, when 

the Prose<:utrnn assesseJ the evident,aty value of the sei,ed materials. The Chamber is unable 

to cond\lde if th~ 20()3 asscssmcm is still accurate in rcspes:t of the rernammg materials held 

'In a Dorn,on ofl September WOO, the Tn,l rl,amber directed the Prosccutton to return rn ohc [)cfene<. ~·llhm 
(,0 Jays nfrcmov,I of1he se•I>. ,11 d<"um,n<s and propecl) :;,:,,o<I <luring tho S<.lt'Ch conducted on 5 June 1998 
!ho P,rucw1or (!.-,,, not ,menJ w Ll.<O ,is ov,de,icc again'1 tho accu;od .,,- wh,ch ho docs no, ,mend lo retain for 
purpos" of m-os<igai,on o, Pro><""'"" (Pro"cu10,-v. Jo,oph 'o1.<!orcca"' ,I, Case 'su lCJR-98-44-1, 
D<:m1on on Lh< IJcfcn,, ~lollon Ch,lkng,ng the Legall<) of th< Arro.11 and Do1enhon of the Accused and 
R,q.,c,tmg Rernrn of Personal ll<m> Swed. 7 S,p,embcr 2000. p. 10) In a Dem.on of 13 October 2003, 1he 
Trial CO:,mbcc ordered ,h, Prosccutoon W «lurn oil 11cm, wh,,h U d1<J not mlcn<J <o use ,., "h' b,ta ,n lhc trul 
w11h,n .10 <l•)' (Pros«uw, Joseph~"'°'"" ,1 ,1 , Ca« ;,;o ICTR-98-44-1. Dem,on nn Defonce ~1ut,on for 
th, Ro,um of Property ,,,d San'110-,, for V1ol,uon of Court 01dcr and• lJcm,on on Prnsccu\Lon Request fo, 
hoen,ion ol T,m, to fik • Response to rldcncc ',fo,,on, 13 rlewnbc, !002) In a l)ec,«on of U October 
1003, 1he rnal Chamber noted ,h, Prosecullon·, lack of <l1hgcnce and ordered the return ofprop<rt)" withm 10 
d>)S (Prosccu<m v Jo,cph :S,ororcra o< al., Co,e ;,;n ICTR-9R-44-I, D,m,on on Defrncc Tiurd .\lot,on for 
RC!um of Prnp«ly ,n<l S,nc\loos fo; V,olatiuo of Court Ordec, lJ Octobc, 2003, para 13) 
'S,, Joseph'-'""'°'"·, Motion, par, 14 and Pcosec,mon Response, par> J 



3:l.,-olf-
llcu.ao" on Joseph ',nrn<ct. ·, .\fol!un fur lmrnedtato Retutn of Swctl P,up,ny ci .VoV<mber COIJ7 

hy Pro.seeulion in light of lhc ,·asc's suh""!ucnf progre.ss,on. Tllerefon:, th~ Chamber 

considers it appropriate that the l'r<>s>:euhon, in order lo justify their retention, should reassess 

the remaining material in order to asccnain whether it has any evidentiary value. 

Consequently, rnatenal that is deemed to haven,, e,·idcntiary value should be returned to the 

Accuse<l. 

FOR THOSE REASO:-S. THE CHA'.'IBER 

I. DIRECTS the Prosecutor In reassess 1he remaining property in its p<>sse.ssion and 

to pm,·idc a report to the Defonce; 

II. ORDERS that m circumstance, where the orig1nal documents are not needed in 

accordance with the new assessment, the documents should be returned to the 

Def~ncc. and, 

Ill. ORDERS the Prosecution to comply with this Decision within 21 days from tile 

date of its notification. 

IV. DfS:\-USSES the Motion in all other respects. 

Arusha, 26 November 2007, done in English. 

Denm, C. :VI. Byron 

Pn::s[ding Judge 

-==5!3/a"'f'~'. 
Gbcrdao Gust:v1 Kam 

Judge 
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