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Becision on Jeseph Mrirarera's Motion for [mroedidie Bewm of Seieed Propery 28 Neventher 2007

INTRODUCTION

I Joscph Nzirorera moves the Chamber 10 order, purssant to Rule 41(B) of the Rules of .

4

Procedurs and Evidence (“Rules™), the immediate return of all of those documents seyTisd
from him upon his arrest, which have not been inchuded in the Prosecution’s notice of
exhibits to be offered at the conclusion of its case, filed on 2 November 2007,

2 The Prosecution requests that the Chamber deny the Motion in its entirery, asserting
that 1t has provided loscph Nzirorera with an inventory of all seized materialy and retumed

those it deemed to be of no evidentiary value on 29 July 2003

DELIBERATIONS
3 Rulc 41(B} provides that *‘the Prosecutor shall draw up an inventory of all materials
seived from the accused, including docwments, books, papers, and other objects, and shall
serve a copy thereof on the accused. Materials thar are of no evidentiary wvalue shall be
returned without delay (o the accused.™
4. According to the jurisprudence of this Trbunal the Prosecution, pursuant 1o Rule
41{B}, has un affirmative obligation to assess the evidentiary value of matenals scized from
an accused in a timely manner in order to justify the retention of any seized matenals and w
e the unnecessary materials without dclay.j It was, however, found that (he Proscoution
can be only ordered to hand over to the Defence the orniginals of documents that the
Prosecution considers unnecessary for its investigations.”
5. Joseph Nzirorera states that the Prosecution sewed approximately 1000 documents
from him 21 the time ol his arrest in Benin,  He asserts that the Prosecution has indicated it
intends o use only 14 of these 1lems by including them in the notice of exhibits to be offered
by the Prosecution during the testimony of Upendra Baghel’ He claims that the Prosecution
ts cbligated, pursuant to Role 41{B), to imemediatcly return the remaining items that have no

evidentiary value.

! laseph Neworera's Mowon for Immediate Return of Seized Property. 5 November 2007,

! Prosscutar's Roesponse to Mrirorera’s Motion For Imnediate Return of Scized Propeny, 12 Sovember 20807

! Frasecutar v Emmanuel Bukunde, Case Mo [CTR.2001-70-1, Decision on the Delence Motwn far Return of
Daeuments and (eher Sewzed Personal Lems (TC), 20 November 2002 para, LU,

Y Prosecutor v, Gratign Fabiigi and Aloys Nrebakuze, Case Ko, JCTR-97-34-T, Decision an the Defence
Maugn o Implemant Tral Chamber 1T Decigaon Bendered on 25 Seprember 1998 Ordering the Retumn of Seired
[werns and om the Prosecutor s Motwon far 2 Temporary Stay for the Exccution of the Same Degiswen (TC), 19
May 2000, para, 7.

* ~atice af Additional Fvadence Pursuant o Rule 7[00 OTP Investigator Upendra Baghel ar Annexcs A and B

FProgecutar v .El'dn;.luanz' Koremera Muathjen Myrtrumpoise r.indJmfFﬁ Mzirarera, Casc HD [CTH-453-49-T 4
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Cecision on Joseph Nzirorera’s Maoteon for [mirmedue Batur of Seized Property 36 Newerber 2007

f. Juseph Mzirorera asseris that the Prosccution has been in callous disregard of its
obligations under Rule 41(13} for over nine years, dating (rom the seizure of his propertty,
inchuding approximately 1000 documenis, on 3 June 1998 He recalls pnigr Trial Chamber’s
Dccisions that directed the Prosecution to retum Joseph Nuirorera™s properry.”

7. The Chamber considers as flawed Jaseph Nearnrera’s assertion thal all the remaining
iterns in the Prosecution’s possession, which are not going to be used during the prosentation
of the Prosccution casc in-chicf, have no evidentiary value. The Chamber is of the view that
seized matcnals can be of cvidentiary value even afier concluding the Prosscution case in-
chief, since the Prosecution may rely on seized items 10, iafer alia, cross-cxamine Defence
witnesges, contradict the content of dogumentary evidence presented by the Defence and the
conduct of additional investigation o parlicular Issues.

E. The Chamber notes that on 27 September 2002, Jaseph Nisirorera received copics, on
the basis of Rule a6{B) of the Rules, of all seized items for which he now seoks the
immediate return of the orginals, Regarding the oripinals of materials sought by Joseph
Nzirorera, the Chamber considers that it is For Proscoution, in the first instance, to make the
discretionary demermination of whether the mateoals are of “no evidenbany valuc”™, Frior to
the commencernent of he tnal, the Prosecution provided Joseph Nzirorera with an invenlory
of all seized materials, avthonzing the retum of thase (F deemed o be of no evidentiary value
al that stage on 29 July 2003 The Chamber nolcs that the Prosecution has stated in its
Response that it has made this assessment in good faith.

9. The Chamber stresses the fact that in its Respanse, the Prosecution is not clear
whether the remaining malerial in its possession 1s of evidenbary value ut the current stage of
proceedings. The only assessment referred 1o in the Response is that of 2% July 2003, when
the Proseculion assessed the evidentiary value of the seized materials. The Chamber is unable

to conclude if the 2003 assessment 15 stll aceurate m respect of the remaiming materials held

" In a Decision of 7 September 2600, the Trial Chantber dirceted the Prosceutton to retarm o the [efence, within
60 days af removal of the sealy, all docoments and property seized dueing the search conducted on 5 June 1993
the Froscewtor does not inmtend to use a5 cvrdence agaimst the accused or whieh he does not ntend 1o retain for
purposes af investigation o Prosecution {Prosecutame v, Joseph Sadorera et al, Case Noo IWCOTH-98-44-
Deusion on Lthe Defenee Molion Challengng the Legaiity of the Amest and Deentign of the Aceyged and
Requesting Bewrn of Persanal Trems Scized, T Seprember 2000, p. 101 In a Deciswen of 13 Gueteber 2003, the
Trial Chamber grdered the Prosccution o return all stems which U did not mntend to wse as exhibita in the ol
within 30 days (Frosecutor v. Joseph Mzirorera ef al., Case Mo, [CTR.-9E-44-1, Decision ve Defonce Mution for
the Rerurn of Praporty and Sanetions for Violawsn of Court Qrder and 4 Decision on Prosceuton Request for
Exstension of Tume ta fily a Bespanse to Defence Mowon, 13 December 2002 1n a Decisian of 13 October
2003, ke Trial Chamber noted ke Prosecuton’s lack of diigence and ordered the returm of property within 140
davs {Prosecutor v. Joseph Nrirorcra of al, Case oo ICTR-98-44-1, Decizen on Defesce Third Moetion for
Rewm af Praperty apd Sancuens for Vielation of Cour Order, 13 Oetober 2003, para 11).

" Bew Tnseph Mzirareras Mation, para 14 and Prosecution Response, pari. 7

Frosecuror v, Edouard Karemera, Mathiey Neirempatse and Joseph Nzirorera, Cuse No! [CTR-98-44-T 3'4

Iy



3oL

Pecizicn on Joseph Swrorera’s Mobon for Immediate Return of Seircd Property 2 Nevember 2007

v Prosccutean in light of the casc's subsequent progression. Theretore, the Chamber
considers it appropriate that the Prosevution, in order Lo justify their retention, should reassess
the remainieng material in order to asceniain whether it has any evidentiary value.
Consequently, malerial that is deemed to have no evidentiary value should be returmed w the

Accused.

FOR THOSE REASONS, THE CHAMSER

L DIRECTS the Prosecutor to reassess the remaining property in its possession and

1w provide a report {0 the Defence;

II. QRDERS that in ¢ircumstanees where the original documents are not needed in
accordance with the new assessment, the documents showld be returnced to the

Drefence: and,

IIl. ORDERS the Prosecution to comply with this Decision within 21 days itom the

date of its nowification.

I¥.  IMSMISSES the Motion in all other respects.

Amusha, 26 Novertber 2007, done in English.

Dennis O, M. Byron
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