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fecizian on Monions g ddmie Writen Statemonts of Witnesses Jaslitee A il 22 Novemder 2007
Ruzifriza, R, und RIF3

INTRODUCTIOCN

L. The Delence secks the admitience into evidence ol the written statements of
witpesses Joshua Abdul Ruzibiza, RW2, and RW3 pursuant 1o Rule 92 biés of the Rules of
Procedure and Evidence.] The Prosecution opposes the Defence Moitons, arguing, imer
alfia, that Ruvibiza’s tcs'tltlony contradicts the Defence case and that the Defence has no
shown that W2 and BRI are unavailable” The Defence roplicd to the Prosecution
Responses, arpuing that Ruzibiza’s tesimony squarcly SUppons the Defence and that 1t
has rade regsonable efforls 1o locate witnesses RW2 and RW3 .

r DISCUSSION
Confidential Filing of Pa|bf:'¢' Lrocuments

2 As 2 preliminarut matier, the Defence subrits that the Prﬂsccutiqn‘s Ruzibiza
Response was improperly filed as confidential because the statement the Detence sceks to
admit is a transeript of Mr Ruribiza’s pubiic testimony before this Trnbunal in the
Dugosara er af procecflings.” The Chanmtber reiterates its concem sbout confidential
filings that ought to havie been filed publicly. As the Chamber has noted in the past, “the
transparency of the procecdings is served by the filing of public documents ...
Confidential filing should be reserved lbf exceptional circumstances - - {or instance, where
the protection of a witness is at stake.™ Mr Ruzibiza testified in us own name and o
open session in the Aagpsora e aj proceedings. Therefore, the Ruzibiza Response should
have heen filed as & public document.

Fare on Admissibitity of Winiess Stafements

1, Purswena t0 Rule 8% ¢, A Chamber may admut any reievant evidence which i
deems to have probanve value” Rute 90 {A) prowndes funher puidance to Trizl Chambers
with regard to witnesy westimony, which “shall, in principle, be heard directly by the
Chambers”, Rule 92 jhis provides the cxception to this prnciple, allowing for the
admission of writict sipterments of wimncsses provided thal the staternents concern “proof
of' @ matter giber than the acts and conduet of the accnsed as charged in the indictment™
and that they are sccompanied by a declaration meeting critena outlined in Rule 92 bis
{B) or otherwise possess sufficient indicia of reliability. The Appeals Chamber describes

—_——,———— — — — e ——_——

" motree whder Rule 92 Dy [A4) ¢80 and (D) RPP BE Witness Joshua Abdul Buzibiza. filed 21 Septembier
2007 {*Rugzehizg Mosonty; Netice nder Bule 92 Aiv (AL (8 and (O} REP 10 Wimesses RW2 and RV
(Confidential ), filed 27 Seplember 2007 ("RW2 and BW 2 Mouon™} {collectively, "Delcace Motions ™).

© Proseculor's Rosponse 13 the Defence Motion Under Rulz 22 Bis (AL (B), and ([0} of the Boles of
Frocedure amd Fuidence BE Winess Joshua Abdul Buzibiza {Confidential), filed 28 Sepaomber 2007
FRuribiza Besponse™), Prosecutor’s Hesponge to the Tefence Motion goder Rule 92 s (AL (B). dnd ()
ot the Bules of Provodure gud Tvidenee RE Witnesses B2 and BYW 3 (Confidentul), fled 2 COwiober 2007
(RW2 and BV Responsg ) {eollestively, “Prosecunion Respomses™).

: Reply 1o Prusecutor's Raspanse tor Defence Notice under Rols 92 Bas (A0 (B, and (03) RIPE BE Winess
Jushwa Abdul Ruweibiza, filed § Octsber 2007 {“Husibiza Reply™y; Defence Reply 10 Prosecutor’s Response
to Dafence Molice Lnder Kule 32 Big Al (H] and (C) RPP Re Witnesses RW2 and RW 3 [(Conlidential),
filed 8 Octobur 2007 (°RW2 & RWT Reply™) fcollectively, the “Defence Replies™,

T Rusibiza Reply, para, 13,

" Order far Tramsfer of Detained Witnesses [T, [ March 2007, para, 5.

Tl Mremeunor v Proverte Zgivamireco, Case No, [TTR-1001.75-T p
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Divelsion i Aferrims i Admid Weinen Starentents of Withesses Jovha Abdil 27 Novemider 2MA7
Ruzifizg, RIV? and B0

Rule 92 his as a “fex specalis which takes the admissibility of writien statcments of
prospective witnesses mﬂ" trunseripts of evidence out of the scope of the lex generalis of
Rule 89¢C), althoueh the general proposiions which are impiicit in Rule 89(C) - that
evidence is admissible oy if it is relevant and that jt is relevant only if it has probative
value - remain applicabld to Rule Y24is.™ Therefore, in order to be admitied under Rule
W2 hbis, written sialemetjis must also comply with the relevance and probative value
requireinents of Rule HQ?C},

Admissibifity q,l".‘imfemﬂir of Soshua Abdul Ruzibiza

=3 The Defence submits that Mr Ruzibiza's testimeny from Ihe Bagosura of al
proceedings sheald be admitted pursvant to Rule 92 bis (D), which authorises a Chamber
10 “admit a transcript of gvidence given by a witness in proccedings before the Tribunal™,
hecause it contradicts e Prosccution’s case on the charge of conspiracy to commit
genocide, According to|the Defence. Mr Ruzibiza’s evidence will show thal T:hc armed
wing of the Rwandan Phtriotic Front (RPF) was responsibic for the assassination of the
President. and that this der “provoked™ the genocide. The Defence arguss (hat hecause the
genocide was triggered by the RPF, there could not have been a conspiracy 1o climinate
the Tutsi, becauge this fequired a “plan to implement the plan.” The Defence seems to
supgpest that the RPF is, therefore, respansible for the whole of the catastrephic violence
which took place between April and July 1994,

5 The Chamber isiof the view that Mr Ruzibira™s evidence does not end o disprave
elements of the Prosecution case in this trial. The conspitacy charge docs not include the
assassination ol President Habyarimana, or any of the specilic massacres which Mr
Ruzibira atlribuies to tHe RPF. Moreever, the law of conspiracy does nol require a trigger
ar, in the words of the Defence. a “plan to implement the plan”™ Pursuant to the
jurisprudence of the Trjbunai, conspiracy to commit genocide 1s defined 2s an agrecment
between (wo oF MOre persons 1o commit genocide.” The actuy reps IS entering e an
agreenment with the common objective of committing genocide, and the mens rea is the
mient 1o ¢nier o sugh an agreement. As an inchoate offence, conspiracy to commit
genocide is complete a1 the moment of agreement regardiess of whether the common
pbjective is wltimately|achieved ® Althouph evidence of specific details of an agreentent
10 commit genocide yould undoobtedly assist the Prosecution in making a ¢ase for
conspiracy, the law dods not require that the Prosecution prove such details,

. In brief, the Pn:rsecutiﬁn's conspiracy case consists of ullegations that

(1) the Acgused played a prominent tole within the informal networks of
power then prominent in Rwandan society, namely the Akezy and the Zero
Netwoaork. which were hogile 1o the Tulst and which played a rele in facilitating
and planning the climination of the Tutsi;

_________ —_———
" Presecuror v, Galic, Chse ™o, YT-95-20-AR73, Decision on Inkerlecutory Appeal Conceming Rule
_92.1}.'.1-[{‘} CACY T Jone I00R, para- 31,

" Preaecsmeor v Musema, (Jase Moo ICTR-96:13-T. Tudgement and Sentoney {T{7), 27 Jyruary 2000, para.
Loy,

* Muzseme, Judgement (T, para, 194

The Froscouioer 11 Py z#;:}w.fr_q'ir(.lzo, [ave o, JWOTR-2000-73-T
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Pectsian g Mation o Admid Weitten Stotements of Witnesses Soshric Abdd 22 November 20007
Rrcrbza, AWF wmd RBF

{i1) that the Apeused attended and panicipated in meetings where anli-Tutsi
sentiments were gxpressed and plans to cxterminate the Tutst were developed;

and

iy that the Apcosed plaved a prominent role n estabiishing the Imrerahamwe
in collaboration urirh specifically alleged co-canspivators and others.

Evidence that the RPF ooy responsibie for the assassination of President Habyarnmana
and imvolved in erimesd of its own does nol make lhesc allegations less likely, or
otherwise mitigatc the n'menttal responsibility of the Accused. The Chamber concludes
{hat the Defence has failed 1o demonstrate how Mr Ruzibiza's testimony would assist in
disproving any clement of the vonspiracy charge, or how it could justify or excuse the
alleped conduct of the Aceused?

7. Rule 92 his {A)[iXb) states that where a writlen statement of 2 witness contains
evidenve which “relatds to relevani historical, political or military background.” this
factor weighs favour faf its admitiance inlo evidence. Even where a statement meets the
formal requirements off Rule 92 bis, the decision io admit tha statement inlo evidence
remains diseretionary, | While evidence of the identity of the assassins of President
Habyarimana and of the RPF's crimes against civilians muy be of general historical
sipmficance, the Chamber is of the view that detailed evidence on such collatersl matters
v:ould not assisi it in-resolving the core issues of this irial and will nol exercise irs
diserenion to admit Mr Ruzibiza’s tesumony.

Admissibifin: of Sr.mrnﬁms of RW2 and KW3

g The Defence sdeks to admil the statements of Withesses RW2 and RW3 purstant
1o Rule 92 fis (C), which authorises the admittance into evidence of wilness stalements
made by persons who| the Chamber is satisfied are unable to lestify because they have
subsequently died. cannot be located with reasonable dihgence, or are not of suflicient
mental or hodily CD!’!{]THDT'! to tostify orally. In order to be admilted, such starements must
have been made and récorded under ¢ircumstances that satisfy the Chamber that there are

sabisfactary indicia of bheir reliability.

9. The statgments in question were disclosed to the Defence by the Prosecution in
July 2005." Witness ATM testified in these proccedings on 16 February 2006."" The
Detence now seeks 1o imroduce these slatemenls pursiuant to Rule 92 Ady for the sole
purpose of impeaching ATM's credibility. In the Chamber's view, the appropriate
procedure would have been 1o confront Witness ATM with these documents during

T See Prosecurory Hagoskra o gl Cuse Mo, IOVR-93-41-T, Decision on Requests for Disclosure and
Investipations Coaceremg the Assassination of President Flabvarimanu (TC), 17 Octlober 2006, para. 2
foitimge Rupresora e of, Decision on Reguest for Subpoenas of United Natmoos Officals (171 6 October
2006, paras. 12-18).

" Eormail from Janc Mukgrpira of the QTP 1o the Chamber. dated 21 Movember 2007; e-mail fiom Defenge
Caunsel Inhn Phitpot 1o the Chamber. dated 21 November 2007 {dr Philpat sugeests that the staements
were received approximately ten {10} davs afler ihey were filed by the Presecution, which may teyn they
weere il Teeeived onulb Adzgust 20051,

T 16 Fobruany 200
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