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INTRODUCTION

1. Dunng crips-gxamination by Malhieu Ngirumpalse, Prosecution Witness AWD gave
a stalement about the exterrnimation of Tutsis made by Mathicu IWgirumpatse, in connection
with the MRND meeting of 28 Janyary 1993." Following the Chamber's directions, Joseph
Nzirorera, joined by lhe Mathieu Ngirumpalse, filed wrillen submissions moving Lhe
Chamber 0 exclude the cvidence given by Withess AWD reparding the 28 January 1993
MRND meeting on the gmunds of a lack of notice and the “unresponsive answer” of the
Wilness.” However, in his rcply, Joseph Nzirorera in its reply indicated that he no longer
secks to have this evidence excluded on the ground of Jack of nolice, acknowlediing that the

evidence presented is not a material fact.?

2. The Prosecutor responded to the Defence Molions asking the Chamber to find that the
evidence 15 relevant and probative, that it had been elicited properly and that it should not be

1
exciuded.

DELIBERATION

3 Both Jeseph Nzirorera and Mathicu Ngirumparse move the Chamber to ¢xclude the
evidence of AW concerning the 28 Janpary 1993 MRND meeting. Ngirumpatse submits
thal the cross-examination of Prosecution withesses shall be conducted within the Timits of
the examination-in-chicf of the Witness and the notifications given by the Pmsccunhon before
the Witoess is heard by the Chamber” It contends that the Pre-Trial-Briel und the natice
given by the Prosccution under Rule 67 of the Raules uf Procedure and Lvidence (“the Rules™
comegming additomal evidence that might be cliened during the anbicipated testimony of the
Witness refer only to one mecting in Nyamirambo afier Ndadaye's death and another meeting

that took place in January 1994 ° Mathieu Ngirumpaise therefore requires the Chamber to

YT, 7 November 2007,

* Joseph Neirorera's Motion to Exclude Witness AW D Evidence of 28 January 1993 MRND Meeting, filed on §
wovember 2007 ["Nrirorera’s Motion™), para, 1. Memeire pour M, Ngnompatse, filed an 9 Nowember 2007
{Mpirumpatse’s Motlon™), paras. 1-6, Joseph Manrera's Beply Concerning Outstanding [ssues Relating o
Wirness AW, filed an 14 November 2007, {“Narirorcra’s Reply™), puras. 3, 10,

: Mzirurgra's Moton, paras, 7-5.

! Prosecutor’s Consnlidated Response to Nzimrera's and Ngirumparse®s Motivns 1o Fxclude AWD's Evidence
ol 2§ January 1993 MRND Meeting, filed on 12 Naventber 2007 (*Prosecular's Hesponse''),

*Ngirumpatse s Motion, para. 3.

® Ngirumpatse's Mation, pars. 4; citing the Pre-trial Brief of 27 June 2005 “AWE wiil recall attending a
metung at Myamicambo Stadivm somelme between the assassination of Ndadayc (21 October 1993) and
Habyarimana's swearing in (5 Januery [9%4)..." and “AWD will also repent that sometume i Jate February
|994 President Habyarimana, Nrirorerz and Ngirampatse among other MRND notabies partcipating m a
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exclude this svidence on the ground of ack of notice and prejudictal effect, pursuant 1o Rueles
52(A) and 8%}

4, Both Joseph Nzitorera and Mathicu Ngirumpalse zlso submit that the contested
evidence should be exeluded on the ground that the answer given by Wimess AWD was

“untesponsive” to the question asked by the Defence.

5. The Chamber notes that the westimony of Wimess AWD regarding the 28 January
1993 meeting relates to what was said by Mathieu Ngirumpatse and other persons before the
meeting took place. Tt is therefore not a public statement that would be considered as a
material fact but, mather, rclates to a privalc conversation. As an evidentiary fact, the
statement of Witness AWD did not need to be pled in the Indiciment ar to have been the
subject of adequate notice from the Prasecution” The Chamber therefore finds that the

objection based an the grounds of ack of notice and prejudicial effect falls 1o be rojected.

6. As to the exclusion of evidence on the ground of lhe “unresponsive answer”, the
Chamber recalls that, under Rule $9(C) of the Rules, it “may admit any relevant evidence it
desms Lo have probative value™. According o the Appeals Chamber, a finding that a matenial
fact has not been sulficiently pleaded in the Indictment does not render the evidence
inadmissible.'” The evidence can be admitted to the extent that it may be relevant to the proof
of any allegation sufficiently pleaded in the indictment.'! Moreover, the admissibility of

evidence should not be confused with the assessment of weipht to be accorded w that

fundraising event fur the farerchamwe at Hotel Bebers L' Horeon i Kigali™ Moreover, the Motiec of
Additienal Evidence pursuant to Rule 6700 tor Witness AWD, 27 March 2007 procises that AW 10 elarified
the fedlowing portiens of his prospective evidenee: (... AWD attendad two large rallies. . one aller the dealh ol
Ndadave {...] and the ather in Janoary 1994, where Ngicumparse and Mugenzi both addressed the ctowd. AWD
does not recall the date of the January 1394 rally, but notes that both rallies are described in bis unzplicited
memorasdum,”

T Ngirumpatse's Motion, paras. L, 7; relying on Nrirgrera's Motion, paras. 2-4: Rule B2(A} reads: “In joimt frals,
cach acoused shall be aceorded the same ophts as 1f he were being mied separately',

E Nzirumpatse's Motign, paras. §-7, Nairerera's Reply, prea. 10

? Prosecuior v Zigiranyirazo, Case No. ICTR-01-73-1, Decision on the Defence Preliminary Motion Objecting
w the Fara an the [ndictment, L5 Muly 2004 paca. 28; Frovecuter v Modtedfiymena of of, Case Ko, KTR-00-56.
T, Drecision on Bizimungd's Requen for Certilieation w Appea] the Oral Decision Dated Elune 200%, 30 June
2003, para. 18

" Prosecusion v. Myiramasuike gt el Case No. [CTR97-21-ART3, Decsion on 1he Appeals by Pauline
Nyiramasuhuke and Arzéne Shalom Muhobali on the “Decision on Defanee Urgent Motion o Declare Parts of
the Eevidence of Wilmesses BY and ABZ Tnadmissible™ (AC), 2 July 2004, para. 15, Prosecmtion v
Myiramasuhuks o al, Case Moo WCTR-DE-42-AR73, Detision on Pauline Nyiramasuhuko’s Request for
Heconssderation (AC), 27 September 2004, para. 12

" fhidemr. See also: Prosequtor v Jugmsara g af,, Decisien an Aloys SNabakuee™s Interloowiory Sppeal on
Questions of [aw Raised by the 29 June 2006 Trial Chamber 1 Decisian on Motion for Exclusion of Fyidence
{ALT, 13 Seprember 2006, fogtonote 40
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gvidence, which 18 an issue (o be decided by the Chamber afler hearing the toulity of the

evidence.

T When deciding on the admissibility of evidence, the Chamber must alse puarantee the

protection of the rights of the Accused as preseribed by Articles 19 and 20 of the Statute.”

5. Under Rule 90(F) of the Rules, the Trial Chamber ‘*shall exercise control over the
mode and order of interropating wimesses and presenting evidence so as to make the
interrogation and presentation effective Tor the ascertainment of the truth and avoid needless

consumption of time.”

9. Rule 90((5) further requires thal eross-examination s limited 1} w the subject-matter
of the examination-in-chief; ii) to matters affecting the credibilicy of the witness, and i)
where the witness is able to give evidence relevant to the casc for the cross-cxamining party,

t¢ the subject-maner of the case.

10, Pursuant Lo these Ttoles, the Chamber 15 of the view that the answer of Witness AWD
was directly elicited by the Delence tor Ngiumpatse, who invited the wimess to be more
specific on the information he was giving.'® The fact that the cross-cxamination of a
Prosccution witness gives rise 10 an answer unfavorable (o the Defence case 15 not a basis (or
the exciusion of evidence.

1. In view of those circumstances, there is no ground for cxcluding the porions of

Witmness AWD's testimony relating to the meeting of 28 Janyary 1993,

2 Mriramarihuko Appeals Decision on Ingdmssitility of Evidence, para. 15; Progecutar v Sieda, Case N
[CTR-(1-74-T, Decision on the Admivsion af Proseeuiion Cahebits 27 and 28 (TC), 31 Januwary 20035, para 12,

* Anticle 19017 reads: “The Trial Chambers shall ensure that a iial is fir and expeditious and that proceedings
are vunducted in accordance with the RBules of Procedure and Evidence, with full respect for the rights of the
accused and due regard for the protection of vieiims and witngsses,” Article 20 reads: “[n the determination of
eny charge aganst the accused pursuant g the Present Statuee, the accused shall be entitled to the Mollowing
migimum guaraniees..." and theo lists, amongst cthers, the rights w be tried withowt delay, the oghe o be
informed vl the charges brought aguinit one’s and the right to bewal assistance.

* The Defenue states: “this i3 & very new piece of information, Please elaborate so that we can cary out further
investigatons”, T. T Movember 2007, p. 42,
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FOR THOSE REASONS, THE CHaMBER

L DENIES both Defence Mations to Exclude Wimess AWTY Evidence of 28

JTanwary [993 meeting in their entirery.

Arusha, 22 November 2007, done in English.

ﬁ*”.. 1 o
Drerinis C‘/ﬂm/ Gberdao Gustave Kam aﬁﬁt’ﬁ: nse M_r
Presidmg Judge Judge Judge

[Seal crf the Tribunal]

L
PR o
- AT -

Prosecutor v Edoward Karemera, Mathieu Ngirumpatse and Joseph Nzivarera, Case No, ICTRYE-44-T 505





