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THE APPEALS CHAMBER of the International Crinrinal Tribunal for the Prosecution of Persons 

Responsibl" for Genocide and Other Smous Viofai:ions of lntc:roation~ Humanitarian Law 

Committed ill the Tc::rritory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Vfolations COllJJ.niUed in the Territory of Neighbouring Stau:s between l January 1994 Wld 31 

December 1994 (''Intematiom,l Tnbunal''), 

'!'lOTING the "Accused Tharcisse Muvunyi's Motion to Take Testimony on Appeal Pursuant 10 

Rule 115" filed confidentially on 28 May 21J07 ("Motion,.) by Tharcis&e Muvunyi ("Applicant") ln 

which he sought leave to call, inter alia, Witness AND72 to give evi~ce on appeal;1 

NOTING the "Decision on Request to Admit Addl.tional Evidence" issued on 27 Augus1 2007 

("Impugned De(:ision"), in which the Appo:als Chamber dismissed the Motion on the grounds tluo.t 

the Applicant had not shown bow the proffered evidence., if admitted. would have impacted the 

verdict, and concluded that ii was not satisfied !hat the exclusion of the evidence would result in a 

miscarriage of justice/ 

BEING SEIZED OF the "Accused Tharcisse Mnvunyi's Motion to Reconsider the Appeals 

Chamber's Decision on Holding a Hearing PIJI'Suant to Rule 115 to Hear Evidence;: from Witness 

AND72" filed confidentially on 18 September 2007 ("Motion for Reconsideration"), in which the 

Applicant seeks (1) n:consideration of the Impugned Decisio11., and (2) the granting of a hearing to 

take the testimony of Witness AND72;' 

NOTING tM "Prosecumr's Response to 'Accused Thw:cisse Muvunyi's Motion to Reconsider the 

Appeals Chamber's Decision on Holding a He&ing Pursuant to Rule 115 to Hear Ell'idence from 

[Witness] AND72-"' filed ccmfidenUlllly on 28 SeptembeJ 2007 ("Prosecution's Resp011se"), in 

which the Prosecution opposes the Motion for Reconsideration; 

NOTING that the Applicant did not file a reply; 

' Toe Prt,s,,cunon filed confidenti.Uy \he Pmsccu\01'• Ro,SpOn<O 10 "AccU>e<I. Tha!cisGo MnVUD)'i's Motion 1£> T8ke 
Te:!timony on App&a) Pursuaru to Rll!e 115" Oll :ZS Juno 2007. "Acc\llic,;I lliarci,.,. Muvunyi'• Reply to l"rosccunon's 
Response to hll Molicm to Tab T~y "" Appeal P=uont la Ruic ! 15" wa,, filed ou 10 July wen 
'lJnpugned Decision, v,ro. 14. 
'Toe Appe,,Js Ch=bc,; note,; th•l although tl,o Ayplic..,_, hod ..,ugh\ in Ibo Motion the admi&Sioo of the ev;der>ce af 
Witncuc< AND14 and AND72, in hi., Molion for Re<:oo.fiideroliQn hi., submis,ion., = limited to Witness AND?;z, 

c.., No. ICJ11:-00-55A-A J 6 N'ose,;oher :W07 
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.RECALLING !hat !he Appeals Chamber has inherent discretionary power Ill reconsider it.s 

previous deciswns if a clcru: error of reasoning has been demonstrated or if ;1 is necessary in order 

10 prevent injustice;4 

CONSIDERING that in his Motion, for Reconsideration the Applicant submits that, (1) on account 

of his former positi<J1\, Witness AND72 is a c:nicial witness who would offer "e,;:culpatory, :relevant 

[and] credible evidence~ which would contradict Wiwess YAQ's testimony on which the Triul 

Chamber solely reliOO in making a finding on the Applicant's speech;' and (2) !his crucial iosue was 

not presented in the Motion as a res<ll! of Collll5cl's negligrnce or inadvertence !llld should be 

llrlmitteil in order m avoid a miscamiege of jnstice;6 

CONSIDEJUNG that the ApPlicant funher submits in support of his request that, on account of his 

former po~ition, Witness AND72 woul(j have known of any meetings in Gikolik.o secteur, that there 

were no public meetmgs held in Mugus.a commune during April or May 1994, and, furthet, thar this 

infonnation corroborates the evideoce ofWitnMs M04E to this effect at trial;' 

CONSIDERING that \he Prosecution responds that, (1) !he Defence Counsel's negligence in 

mentioning evidence relating to the issue al hand cannot form the basis for reconsideration/ and (2) 

the Motion for Reconsideration fails to IJlectthe le.st applicable to recoru;ideratiD11;9 

CONSIDERING that the Motion for Rt:consideration principally se<:J.;:s the admission of additional 

evidence allegedly challenging lhe Applicant's conviction for direct and puhlfo incitement 10 

commit genocide basect on a speecb that he gave ro members of the popUlation of Gikonko during a 

meeting in April or May 1994;10 

• "l'/,e Pm,ecwor v_ Edouard Kar;m,;,a « al., Ca,e No. ICT1t-98-44-AR73(C), Decision on Moli<'.lns for 
RecoJlsid&r3llOD, l December 2006, pau. 6; The l'ro,e<:iaor v. A/o;ls Sfltth4, Co"° No. lCIR--01-76-A, Decision on the 
Appcllao.t', Request for R.ecoll>idenuian of the Order Conoomlng Aloy1 Simbo's A!'l"'llanf< Brief, 8 No'<ember 2CQ6, 
p. 2: Th, Pro.,,cutor v. Juvi~al KaJ~/ijeli, ca.o No. ICTR-98-44>.-A. 23 May 2005, Judgeme:n~ para. 203. n,,, 
Prore,:uu,r v. Nahun,;na ,r al., Ca,o No. JCJR-99--52-A. Docis.ion on Jean-Bosco B..-aya.gwiz,,:, Roques, fo, 
Re.consi~au<>o of Appeals Chamber Decirina of 19 Jrumory 200:'i, p. 2. 
' Motion for Reeoi,sidenllon, P"'"" 5, 7, 9, 13. 
• Mo~oo for Reronsid<orn~on, P"""' 4, l4. 
'Motion forReconsidot!ltion, paras 7, 9, 10, 11, 12. 
' Prosccuboo. Response, para, 5, lJ. 
' Pro,ccubon Res.-,=. paras 6, 7, 9. Allhough the Applicant ,ubmit> Iha, tltis is,ue was no! preoente,J W. !Ile Mol:io.a a, 
a ,,.u1, of Coun.scrs ncgUg=e OT inadven=, !lie Appc•h Oiamber will hmlt Jt, dl.scussion lo !Ile cri\cna fOT 
rccomi<lerano.n ou!lined above-. 
" Motion for Recoosidcration, psn,s 3-5, The l'w><cutor v. Th,,.,c;i=, M~v"")'i, CMe No. ICTR-2000-SSA·T, 
fodg=oot an<l Sc.DJ.enc<:. pora. SITT, 

Ca.se No, lCTR-00-SSA-A 16 NovembeT 'lJXJ7 
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CONSIDERING, however, tlrnt the Impugned Decision found that the proposed evid= of 

Wimess AND72 was avallable at tria1;1' 

CONSIDERING, !lm:efore, thai s11ch evidence could only be adrnined on appeal if it wen, 

established that the exclusion of the evidence would amount to a miscaniage of justice;" 

CONSIDERING that with this evidence, the Applicant intends ro show that no public meeting Wa.!i 

bdd in M11gusa commwie in April or May 1994; 

CONSIDERING, however, that the testi.tuony of Witness AND72 in another case that a meeting 

chaired by the Applicant was held in MugUsa commwie in June 1994.J3 read in context, would 11ot 

controvert the testimony ofWimo:ss Y AQ Iha! the meeting was held in May or June 1994;14 

CONSIDERING, further, that the testimony of both Witness AND72 and Witnes. YAQ lin.k the 

meeting to a specific event that followed it, 11amely the killing of Vlllcent NkUrikiyinka;15 

CONSIDERING, therefore, that the Applicant has not demonstrated that exclusion of the proposed 

additional evidenee would lead to a miscarriage of justice; 

FIND:U..-G that the Applicant has failed to show that reconsideration of the Impugned Dccil;ion and 

the requesi for a hearing ofWimess AND72 are neces,;ary in order to prevent injustic,o; 

ACCORDINGLY DISMISSES the Motion in its entirety. 

Done in English and French, the English version belllg authoritative. 

Done this 16"' day of November 2007, 
at The Hague, 
The Nethedands. 

'7 
Judge Fausto Pocar 
Presiding 
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