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‘THE AFPEALS CHAMBER of the International Crimival Tribunal far the Prosecunon of Pe.rscms
Responsible for Genoeide and Other Serious Vialations of Ternationa] Humanitarian Law
Commitred in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Comumitted in the Territory of Neighbouring States between 1 January 1994 and 31
Decernber 1994 {“Intemationgl Tribunal™}, '

NOTING the “Accused Tharcisse Muvmyi's Motion to Take Tesumony on Appeal Porsuant to

Rule 115" filed eomfidentially an 28 May 2007 ("Mbotion™) by Tharcisse Muvunyi ("App].icant“' in

wliich he sought leave 1o call, inter alia, Wimess AND72 o give evidence on appeat;’

NOTING the "Decision on Reguest 10 Admit Additional Evidence” issued on 27 August 2007
| ("Lopugned Decigion™), in which the Appeals Chamber dismissed the Motion on the grounds that

the Applicant bad not shown bow the proffered evidence, il admitted. would have impactaﬂ the

virdict, and concluded (hat it was not satisfied that the exchision of the evidence would result in a

miscarriage of jl.tﬂ]:ir:,f:;2

BEING SEIZED OF the "Accused Tharcisse Muvonyi's Mouon to Reconsider the Appeals
Ch.lambcr’s Decision on Holding 8 Hearing Pursuant 1o Rule 115 0 Hear BEvidence from Witness
AND7Z" filed conhdenially on 18 September 2007 (“Modon for Reconsideraion™), in which the
Applicant seeke (1) reconsideration of the Impugned Decision, and (2) the granting of a hearing to
1nke the testimony of Witness AND72;’

NOTING the “Prosecutor’s Response to *Accused Tharcisse Muvunyi’s Motion 1o Reconsider Lhe
Appeals Chamber's Decisicn on Holding a Hearing Pursuent to Rule 115 to Hear Evidence from
[Witness] AND72™ filed conlidenually on 28 September 2007 (“Prosecution’s Response™), in
which the Progecution appaoses the Maouon for Reconsideration;

NOTING Lhat the Applicant did pot fle a reply;

! The Presecunon filed confidentially the Prosecutar's Response o “Accused Tharcisss Muvumyi’s Motion o Take
Testmony an Appedl Pursuant (o Rule 115" oa 28 hune 2007, “Accused Thareisse Muvunyi's Reply to Proseciilion's
Ferponse (o hle Motion to Taks Testdmony on Appes! Pursuant 1o Rule 115" wag fed oo 10 Judy 2007
:Impugned Decigion, para 14,

* Tue Appeals Chamber notes that although the Applizant had sought in the Motion the admission of the cvidence of
Witncssed AND 14 and ANDV2, in his Maolion for Recopsideration his submissions are imited to Witness ANDTL,
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RECALLING hat the Appeals Chamber has inhcrent diseretonary power 10 reconsider its
previous decisions if a clear error of reasoning has been demonstrated or if it 16 necessary in order

t s = 4
to prevent myustes;

CDNSiDE-RE\JG thal in his Molion, for Reconsideration the Applicant submits that, {1} on accoumt
of iz former position, Witness AND72 is a crucial witness who would offer “exculpalory, relevant
fand] credible evidence” which would contradict Witness YAQ's tesimony on which the Tria)
Chamber solely relied in making a finding on the Applicant's speech;® and (2) this cricial issne was
not prescnted in the Moton as a resalt of Counsel’s negligence or inadvertence and should be

adruitied in order 1o avoid a miscarriage of justee;t

CONSIDERING that the Applicant further submirs in support of his request that, on account of his
former position, Wimess ANDT2 would have known of any meetings in Gikonko secteur, that there
were no public meetings held jn Mugusa commune during April or May 1994, and, further, thart this
information corroborates the evidence of Witness MO4E to this effect at wrial;’

CONSIDERING that e Proseculion responds that, (1) the Defence Counsel's negligence in
mentioning evidence relating to the issue at hand cannot form the basis for reconsideration,® and (2)

the Motion for Reconsideralion fails 1o meet the test applicabls to reconsideration:®

CONSIDERING that (he Motion for Reconsideration principally seeks the admission of addinonsl
evidence allegedly challenging the Applicant’s conviction for direct and public incitement to
comumit genocide based an a speech thar he gave o members of the population of Gikonke during a
meeling in April or May 1994

Y rhe Prosecutor v Edoward Karemzra el al, Casc Ne, ICTR-98-44-AR73(C), Decision co Molions for
Beconsideration, 1| Docember 2006, pars. & The Prosecwtor v. Aleys Simba, Crse Mo, ICTR-01-T6-A, Decidon on the
Appcllant' s Request for Reconsideration of the Order Concarning Aloys Simba™s Appellant's Brief, § November 2006,
P 2 The Progecutor v, Juwdénal Kajeljjeli, Case No. ICTR-98-44A-A, 23 May 2003, Ydgement, pare. 203, The
Prosecutor v. Nakimane ef of, Case Mo, ICTR-9%-52-A, Decision on Jean-Bosco Barayagwiza's Request for
Reconsideration of Appenis Chamber Decision of 19 Jeawery 2004, p. L.

* Motion for Recpnsideralion, paras S, 7, 9, 13.

* Muoticn for Reconsideration, paras 4, 14

? Motion for Beconsiderstion, paraz 7,9, 10, 11, 12.

" Prosecution Response, paras 5, 11,

% Prosccution Response, paras 6, 7, 9. Although the Applicant submits that this issne was nol preseated in the Moton #s
a resull of Counnsel’s negilgence of imgdvenencs, Lthe Appeals Chamber will Limit ity discussion Lo the critee for
reconsideraton outlined ahave, '

‘" Mation for Recopsidtraton, paras 3-5, The Prosecwior v, Tharciise Muvunyi, Case Mo, 1CTR-2000-55A-T,
Tudgerment and Seotence, paga. 507,
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CONSIDERING, however, that the Impugned Decision found that the proposed evidecoce of
Wimess AND72 was available at wial;!

CGNS_}I)ERIHGT therefore, that such cvidence conld omly be admitied on appeal if it were

established that the exclusion of the evidence would amount to g miscacriage of justice;'

CONSIDERING that wilh this evidence, the Applicant intends o show that oo public Ideeting way
hetd tn Mugusa commune in April or May 1994,

CONSIPDERING, however, that the testimony of Witness AND72 in another case that a meeting
chiaired by the Applicant was held in Mugusa copmmune in June 1994," rcad in context, would nat
controver! the lestimoay of Witness Y AQ that the meeting wes held in May or June 1994;'

CONSIDERING, further, that the teslimony of both Wimess AND72 and Wimess YAQ link the
meeling to 2 specific event that followed it, pamely the killing of Vincent Niurikiyinka;'®

CONSIDERING, therefore, 1hat the Applicant hae not demonstraled that exclusion of the proposed
addifonal evidence would lead to a miscarmiage of justics;

FINDING that the Applicant bas failed to show that reconsideration of the Impugred Decision and
the request for 2 hearing of Wimess ANDT2 are necesssty in order 10 prevent injustce,

ACCORDINGLY DISMISSES the Motion in its entrery.

Done in Crplish and French, the Boglish version being authaorjlarive,

TMM%

Judge Fansio Pocar
i V Prasiding

Done Lhis 16 day of November 2007,
af The Hague,
The MNetherlands.

[Seal of the Intérzp bunal]

" Impugaed Decision, para 11,

2 fropugned Degision, pacs. §; Decision an Request Lo Admit Additiona) Evidence, 27 Apnl 2007, par, 7, Ferdlnand
Nahipmara & 2f v The Prasecudor. Case No. ICTR-99-52-4, Degision an Appellant Tean-Bosco Barayagwiza's
Meotions for Leave (0 Present Addidonsa) Evidepce Pursuant 10 Rale 115 of the Rules of Pracedure and Evidence, §
Desember 2006, para. &

2 Provecutor v. Nvirgmasuhubo et al,, Case No, JCTR-97-21-T (“Nyiramasuhuko & gl Case™), T. 6 December 2008, p.
19,

Y T. 31 May 2005, p. 35.

' Myviramasuhuke ¢ af, Case, T. 6 Decerober 2006, p. 20; T, 3| May 2005, pp. 1011
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