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Referral of the Application in Appodet D&'f{im’:&_ Connxel 13 Novermberr 2007

i On 11 June 2007 the Proscewtor filed a motion sceking the refemal of the case of
Fulgence Kavivhema to the Rwandan anthorines {the “Referral Request™, under Rule 11563
of the Rules of Procedure and Evidenve (“Rules™.' On 11 July 2007 the President designated
a Tral Chamber for reforral pursuant o Rule 1186 (A) On 14 September 2007 the said
Trial Chamber granted the application of the Republic of Rwanda 1o appear as amicus curige
m order o fully assess the prosceution Referral Request, and inviled the Republic of Rwanda
to file its amicus curige brief addressing specified issues within 15 days’ In a separate
decision issued on the same day, the Trial Chamber dismissed an application by the Defence
for Gaspard Kanyarukiga to participale as amicus curige m the proceedings.” On 8 November
2007 the I'nal Chamber granted leave to Human Rights Watch to appear as emicus curine in
the proceedings, and to submit an amécws curize biief on scveral tssues concerning the ability

of the Rwandan judiciary to puarantee a fair trial o 8Mr Kayishema, were the case referred .’

2. On 27 Qctober 2007, Mr David Hooper applied, by way of leder, to the Olfice of the
President of the ICTR, requesting the appointment of counse] 10 represent the inlerests of Mr.
Eayishema in the 11biy referral pmcccdings,é Mr Hooper indicated that he had previously
wriien 1o the Defence Counse]l and Detention Management Scetion oo this issee and was
informed by the said section that it was unable to assign defence counsel to represent the
accused in his absence, unless an nrder to this eftect was issued. Although the letter from Mr
Hooper cannot be regarded as a formal motion, the President considers that the need to ensure
the transparency of the procecdings, and the scriousncss of the issuc, warmant & formal

procedure.

' Prosecutor's Request for the Referral of the Case of Fulgence Kayivkema o Rwanda Pursuant 10 Role 1140 of
the Tribunal’s Rules of Pracedure and Evidence, filed on 11 June 2007

* Designation of the Trial Chamber for Refesral of the Case to @ State Pursuant ta Rule 1146 of the Tribumal's
Rules of Procedure and Evidenee, 11 July 2607,

¥ Riequest by the Republic of Rwanda for [cave to appear and make submissicns as amicus {pursuant to Fule T4
of the Tribunal’s Rules of Procedure and Evidence) in suppont af the Prasecutar's Bule 1 [iis Reques for the
Retorral of the case of Fulgence Kavivkema to Bwanda: see alse Decision on the Request of the Republic of
Rwanda for Leave 1o Appear a3 Aericas Curéae, 14 Scptember 2007

* Drecision ob Amicws Curfae application of Gaspand Kanyarukiga, 14 Soptember 2007,

* Decision on Amices Curige Applicauon of Human Rights Watch, 08 November 2007, Sce also Human Rights
Watch Reguest far Eeave te Appear as Amfcous Crerigs Pursugnt to Rule 74 of the ICTR Rules of Procedure and
Evidence, filed 23 October 2007.

* Correspondence from David Mogper addreszed to Presdent Denmis Byron, Office of the President of the TCTR
dated I7 Coraber 2007.
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3. The President notes that Amele 19(1) of the Satute requires that the Trial Chamber
shall ensure that a tmal is fair and expeditious, .. with full respect for the nghts of the
accused”. Moreover, the Prestdent observes that Arnicle 20(43(d) of the Stamte provides that
the rights of the accused include the nght *.. 1o have legal assistance assigned. . in any case
where the interests of justice so require.” The President further nowss this Tobunal has
reeognized that the right to counsel is one of the most important fair tial rights of the
accused, and attaches as early as the investgative and pre-tnal phascs The President
constders this issue should also be considered in circumstances such as the present case,

where the accused remains at large but is the subject of proccedings before the Trbunal,

4. The President is mindful that Rule 19(A) of the Rules provides (hat the President may
coordinate the activities of the ¢hambers and exercise functions confermed on him by Lhe
Statute and the Rules. The President further observes that Rule 43guater of the Rules gives
the Trial Chamber junsdiction to instruct the Registrar to assign defence counsel, if it decides
1t 15 i the mterests of justice to do so. The Chamber would also have other mherent and
implied powers to give cffect to the fair tnal provisions of the Siatute. Accordingly, the
President considers that the Trial Chamber currently seized of the referral n this case is the
approprate furum w delermine this marmer, and therefore refers this matter o the said Tnal

£’hamber, for its consideration and detcomination.

FOR THE ABOVE REASONS, THE PRESIDENT

I. REFERS the application to the Trial Chamber currently seized of the 11bis referral in this

case to determine the matter.

Amsha, 13 November 2007, done in English.
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! Prosccutor v. Andre Bwamakuba, Case Mo ]CWM‘D(‘EISIGH on Appropriate Remedy, Case MNo.
31 January 2007
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