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REFERRAL OF THE APPi.iC ATION TO APPOl:\T DEFENCE COl".";SEL 

Rule /WA) oft he Rules of Procedure and Ewdence 



Refeu"/ oj !he Appl>< ~lion In Appom< Oefcnce Co•n.sel I J ,\'o"'mbe>- 2007 

I. On It June 2007 the Prosecutor fikJ a motion seeking the referral of the case of 

Fu/gen,·e Kay,shema !o the Rwandan authorit,es (the '"Referral Request"), under Rule l lbis 

of the Rule, of Procedure and bidence ("Rules").' On 11 July 2007 the President designated 

a Tria! Chamber for referral pursuant lo Rule 1 lbis (A).' On 14 September 2007 the said 

Trial Chamber granted the application of the Republic of Rwanda to appear as am,rns curiae 

,n order lo fully assess the prosecution Referral Request, and invited the Republic of R'l'-anda 

to file its am/ms c,mae brief addressing specified tssues within 15 days.' In a separate 

dec,sim, issued on the same day, the Trial Chambcrdism,sscd an apphcat10n by the Defence 

for Gaspard Kanyan.ikiga to participate as am,cus curiae in the proceedings.4 On 8 Kovember 

2007 the 'l'nal Chamber granted lea,c ta Human Right, Watch to appear as amicus curiae in 

lhe proceedings, and to submit an ,u11icus curiae brief on several issues concerning the abili1y 

of the Rwandan judiciary to guarantee a fair trial ro Mr Kayishema. were the case referred.' 

2. On 27 October 2007, Mr David !looper applied, by way of letter, to the Office of the 

Prestdent of the !CTR, requesting the appointment nf counsel to represent the interests of Mr. 

Kayishcma in the llbis referral proceedings.• Mr Hooper indicated that he had previously 

"ri!tcn lo the Defence Counsel and Dctcnlwn Management Section on this issue and was 

informed by the said section that it was unable to assign defence counsel to represent the 

accused 1n his abs~nce, unless an order to this effect was is.sued Although the letter from Mr 

l!oopcr cannot be regarded a., a formal motion, the President considers that the need In ensure 

the transparency of the proceedings, and the seriousness of the issue, warrant a formal 

procedure. 
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3. Ihe President notes that Article 19(1) of the Statute requires that the Tnal Chamber 

shall ensure that a trial is fair and e,;pcditious ... with full re spec! for the nghts of the 

accused''. Moreover, the Prcsidem observes that /\rticlc 20( 4)( d) of the Statute provides that 

the rights of the accused include the nght" .. to have legal assistance ass,gncd m any case 

where the interests of justice so require." !be President further notes this Tribunal has 

rccogni7ed that the right to counsel is one of the most important fair trial rights of the 

accused, and attaches as early as the 1m,csllgat,,,,c ~nd pre-lnal phases. The President 

cons1<,krs this issue should also be considered in circumstances such as the present case, 

where the accused remains at large but is the subject of proceedings before the Tribunal. 

4 The President is mindful that Ruic 19(A) of the Rules provides that the President may 

coordinate the activities of the chambers and exercise functions conferred on him by the 

Statute and the Rules. The President further observes that Rule 45qua/er of the Rules gives 

the Trial Chamber jurisdiction to instruct the Registrar to assign defence counsel, if it decides 

it is in \he intcrcs\s of Justice to do so The Chamber v,,ould also have other mhercnt and 

implied powers to give effect to the fair trial provisions of the Statute Accordingly, the 

President considers that the Trial Chamber currently seized of the referral in this case is the 

appropriate forum to dctcnnine this matter, and therefore refers this matter lo the said Trial 

Chamber, for its consideration and de!cnnination. 

FOR THE ABOVE REASO'.',S, THE PRESIDENT 

I. REFERS the application to the Trial Chamber currently seized of the I \b,s referral in this 

case to detennine the matter. 

Arusha, 13 November 2007, done in English. /J 
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