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INTRODUCTION

1. On 9 Oclober 1997, the Proscoutor of the International Criminal Tribunal for Rwanda
{“the Tribunal™) filed an imndietment (“the Indiclment™) against Yussuf Munyakan (“the
Accused™.! The Indictment was confirmed on 10 Qctober 1997 by Judge Lennart Aspegren.”
On 29 November 2002, the Prosecutor filed an amended indiciment (“the Indictment™)
agamnst the Accused.” According 10 the Indictment, as amended, the Accused is charged with
genocide, conphieity in penocide, conspiracy to commit pehocide, erimes against humanity
and serious violations of aricle 3 commeon to the Geneva Conventions and to Additional
Protocol 11 The Accused made his initial appearance on 12 May 2004 before Judee S A

Egorov and pleaded not guilty w all counts.*

2, On 7 Scptember 2007, the Prosecutor Diled a request for the referral of the Indiciment
apamst the Accused to the authontics of Rwanda ("The Referral chuest“],f‘ On 2 Qetober
2007 and pursuant to Rule 11 &és of the Rules of Procedure and Evidence (*'the Rules™}, the
President desipnated the present Chamber to decide the matier. "On 2 October 2007, the
Defence for the Accused filed a Response (“lhe Defence Response™) requesting the Chamber
1o dismiss the Referral Request and 1o invile the Prosecutor to take the necessary measures Lo
commence without delay the trial against the Accused. * On 22 October 2007, the Prosecuior
filed a reply to the Defence Response (*the Prosecutor’s Reply™), requesting the Chamber Lo

dismiss the Defence Responsc and to grant the Referral Request.?

' Indiciment of 9 Octgber 1997, Case No. ICTR-97-36-1.
* Decision to Confitm the Indiciment, 10 October 1997
¥ amended Indictment of 29 Sovember 2002, Case No. OTR-G7-364.
Initial Appearance, Transcripts of 12 My 2004, p. 3,
Y Prosecutors Request for the Referml of the case of Yussut Munyakazi 1o Rwanda pursuant to Bule 11 bis of
the Tobunat s Rules of Procedure and Evidence, 7 Septemnber 2007
* Designation of a Trial Chambur for the Relermal ol the case of Yussuf Munyakazi to Rwanda, 2 Oclober 20007,
 Defence Fresponse to the Proscoutor’s Reguest for the Refernal of the Cage of Yussul Munyakezi to Rwanda
ursuant o Bule 11 s of the Tabanal’s Rules ot Procedure and Evidence, 2 October 2007,
Prosecutor’s Reply to “the Defence espomse to the Prosecutor’s Request for the Referral of the Case of
Yussuf Munyakazi 1o Rwandi pussuant 1o Rule 11 bix of the Uribunai’s Rules of Frocedure and Evidence™, 22
Cletober 2007,

The Prosceweor v Yusvef Aumyakozi, Case Mo, ICTREA47-30A-1 5\__,_ LS




SRR

Cheder For Subunissions of the Repnedlic of Rivaida ay the Steate Comcerned e the Prosecndor s 9 Norvewrher M7
Reguest for Referral of the Indicemony againss Yuvsed Misnvakasi ro Buwandy

SUBMISSIONS OF TIE PARTIES

3. in his Referral Request, the Prosecutor submils that the judiciary of the Republic of
Rwanda is adequately prepared 1w handle the case, if referred to Rwandan courts, In this
regard, the Prosccutor argues that Rwanda posscsses a legal fTamework that criminalizes all
the alleged conduct of the Accused. In support of this conteniion, the Prosecutor explains
that, in addition 1o ratifying 1he 1948 Genocide Convention and the four Geneva Conventions
of 1949 and the Protecols of 1977, Rwanda has further adopted domestic lcgislation such as
the Organie Law on Transter of Cases and the Organic Low of 30 August 1996 on the
organization of the progecution of offences constituting the erime of genocide or cnnies
apainst humanity committed as of 1 Qctober 1990, Both laws provide for the punishment of
genocide and other wiolations of intcrnational humanitarian law, crimes for which the
Accused has been indicted by the Tribunal,” As proof of the readiness of Rwandan courts o
try the present casg, the Prosccutor also refers to the faci that Rwanda has enacted hwo
prganic laws, onc mn relation to the transfer of cascs to Rwandan courts and another which
abolishes (he death penalty in Rwanda '® The Prosccutor further contends that the Accused
will receive a fair (rial by a competent, independent and impartial court in Rwanda."’ Among
other rights, the Prosecutor alludes to the right For adequate ume and facilitics for the accused
to prepare his or her defenee, the right to counsel of one’s choice and, if indigent, to legal
representation, as well ag the rght ol the accused o cxaming his or her witnesses or to €ross-

. . 12
exarmne lhe Proseculor’s witnosses,

4. In ils Response, the Defence submits that, except for the law an the transfer of cases
and the law on the abolition of the death ponalty, there are still many provisions regarding
capilal sentencing in Rwandan Jaw." The Defence painls 1o (he “unacceptable™ fact that any
case referred (0 Rwanda may be adjudicated at the first instance by a single judge of the High
Court. The Delence argues thal this is a derogation of the righls affordable under the ICTR
Statute, as well as the internationally recognized stundards of fair trial which require that
persons accuscd of serious crimas such as genocide. erimes against humanity and war enmes

he tried before a panel of three judges in the first instange, with a right of appeal to a panel af

* Refemal Reguest, pazas, 19 - 22,
"™ Refarral Request, paras, 12, 27.
" Referral Request. paras 36 - 35,
" Refereal Request, paras 59 - 69,
Y Defence Response. para, 4, 1.,

The Proweerror v Fassuf Moy, Case No, WIHAT-304-1 J>
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live Judges at the appellale level. This is. in the view of the Defence, the practice n the wd
hoo Tribunals, the Specinl Count for Sierra Leone, the Intemational Criminal Court and even
the specialized courts as reterred o i Article 21 of the Rwaendan Law on genocide and

- . - 14
crimes against humanity.

5. The Defence lunher contetds that the Accused, if transferred to Ewanda, could
potcruially face additional charges beyond the Tribunal’s temporal jurisdiction, considering
that Articte 4 of the Organic Law on the Transfer of Cases gives to the Prosceutor General of
the Republic of Rwanda the power to make the referred Indietment compliant with the
provisions of the Rwandan Code of Criminal Procedure.” The Delence also arpucs that,
notwithsianding the right to counsel provided in Rwandan law, “the poor are Ined without the
assistance from a lawyer™'” The Defence aiso submits that the overwhelming rajority of the
members of the Kigali bar are young and inexperienced and that it is unlikely that a lawyer in
Rwanda will have access w0 the facilities needed o prepare a good defence for his client.”’
Thus, accerding 1o the Defence, the Accused will be denied the right of intense cross-
cxanunation of prosccution wilnesses and the secwnity of defence wimesses will not be
guarantced.'® The Defence [irther submits that Rwanda is unable (o provide the minimum
detention conditions (oreseen by the Linited Nations General Assembly (UNGA) Resolution

43/173 of 9 December 199817

6. In his Reply, the Prosccutor submits that the organic law relaling to the abolition of
the death penally supersedes any other provisions in Rwandan Jaw.™ The Prosscutor argucs
that there is no basis for challenging the farness of a single judge ruling and contends that
Rule 11 #is docs not contemplate the transfer or impesition of the judicial siructures ol the
Tnhunal onto the referral stale. Rather the rule provides that a transfemed case 1s be
prosecuted within the judicizl sysiem of the referral state ** The Prosecutor also argues that
Article 4 of the Organic Law on the Transfer of Cases precludes the possibility that the
Accused will face additional charges as a consequence of harmonizing the Indictment to the

Rwandan Code of Criminal Procedure.™ The Prosecutor explains that the term “adaptation”

" pefence Response, para. 7.5,
" Defence Response, pp 7 and R,
¥ Defence Response, p. 21,

" Defence Response, p. 22.

"¥ Defence Response, paras.$.5 — 8,13
" Defence Respanse, para. 15.1.

* Progecutor's Reply. para. 4.

* Prosecutec's Reply, para, 37

2 Prosecutor’s Reply, paras. 33-35.

The Mrusecttor v Fiessaf Murvediazr, Case No, JCTR-97-364-1
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a3 teferred tooin Article 4 of the Orgamie Law on Transfer of Cases g ot equivalenl Lo
“amendment” and that the expected harmenization of the [CTR Indictment to the Rwandan
Code of Crimiral Procedurs will net result in any substantive changes in the charges against

the Accused.”

7. The PProsecutor further asserts thal the Rwandan lewal framework applicable to
referral cases provides suf(ieient guarantees for adequate time and faeiliies for the
preparation of the Accused’s defence and for the protection and assistance to wilnesses.” As
te the condibons of deteption and security of the Accused i Rwanda, the Prosecutor asserts
that Aricle 23 of the Rwandan Organic Law on the Transter of Cases provides special

moaoring and inspection mechanisms ol detention conditions and specific myvestigation and

notification procedures in case of allcged threats upon the safety and security of prisoncrs. 2
DISCUSSION
8. The Chamber notes ihat the Parties’ submissions seriously differ on the vilal issue in

rospect of whether the Accused will receive a Fur trial if the present case is referred to
Rwanda. The Prosecuior is convinced that the Republic of Rwanda is adequately prepared
and ablc to exccute a referral and that a fair trial with guarantces comparable to those
provided for accused persons under the Statuie of the Tnbunal is possible. However, the
Defence submissions cast doubts on the capacily and competence of Rwanda to fully and

effectively exceute the referral as envisaged.

0. Pursuant w0 Rule 11 (C) of the Rules, the Chamber, in determuning whether o refer a
case, shail satisfy itself that the Accuscd will reecive a fair trial in the courls of the Statc

concerned and that the death penalty will not be impesed or carmied out

10. The suarantce of a (air trial, enshrined in Rule 11 (C) to guarantee a fair trial (o the
Accused implies an obligatien for Rwanda to provide an adequate lepal and institutiona

framework which affords the Accused the nght to a fair defence against the charges hint.

11.  Therefore the Chamber considers thal it is appropriate, in the interests af justice and
for a proper determination of the presept case. 10 request the Rwandan authoriues to make

submissions on different issuees a8 specified hercunder.

1 Progecurnrs Reply, para, 51
“ Prosceuwlor's Reply. para, 58,
3 Prosecutor's Reply, para. 87.

T Mrosecntor v Fosof Minvako =, Case Mo, WOTR-7-364-1
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FOR THE FOREGOING REASONS, THE CHAMBER:!

REQUESTS the Republic of Rwanda, within 45 days from the date of the present Order, to

make further submissions on the fellowing gsues:

{i} Whellier the Accused Yussuf Munyakazi is presently indicted 1in wanda

on any criminal charges.

(ii) How a referred ICTR [ndictment will be adapted to harmonize with the
provigions of the Code of Criminal Proccdure of Rwanda, pursuant (o
Amicle 4 of the Orpanic Luw No F12007 of the 6032007 concerning
Transfer of Cases fo the Republic of Rwanda from the ICTR and from

othier Sfaies,

(iii)  Ifthe Referralis granted, whal will be the compesition of the Cour trying

the Agcuscd:
a) at the First [nstance;
b) atthe Appcllate level?

(iv}  Whether the same fair twial standards applicd at the TICTR will be

vuaranteed for an ICTR accused referred to Rwanda in all instances.

i(v) What will be the composition of the pancl for the specialized courts,
referred to in Article 21 of the Rwandan Law on Genoeide and Crime

agaimst Humanity ( Annex C o the Defence Response)?

(vit  What judicial review and’ or remedics arc guaranieed to an Accused, on
conviction or acquittal (nature of remedy, grounds for appeal, composition

of the pangl for appellate proceedings)?

The Prosecudor v Yusag Mumveddord, Case No, ICTRAT-364-1
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(vii)

(viil)

(ix}

(x)

(xi)

ixiv)

{xv)

(xvi)

What assistance will the State ol Rwanda provide the Aceused m:
a) secunng adequate legal represcntation in Rwands;
b} financing the costs of the Defence;
¢) facililating travel and investizations of the Delence;
d) ensuring security {or the Defence team?

Whal provisions cxisl for ensuring thal the Accuscd may be visited by

relatives and members of the Delence teams™?

What [acilibies exist for ensunng that witnesses and vigtims can be

securely and safely accommaodated and transported to the place of trial?

What procedures exist for ensuring protectton of witiesses before, during
and aficr testifying in Court; specifically. does Rwanda operate a Witness
Protection Programme? [f so. what are the mamn features of ihe

programme?

What procedures exit for the procurement and the facilitation of safe and
sccure dravel for wilnesses, particularly Rwandan Witnesses who reside

ahroad?

How wall the travel cxpuenses of witnesses living abroad be secured?

Docs the Rwandan law permil the receiving of testimony through Video-
Link? If 50, what facilities presently exist?

will the proceedings be recorded? Will the proceedings be public and

accessible on the Internet?

Whether the megulations of the amrest and detentions of an accused,
accortling to the Code of Criminal Procedure of Rwanda, as required by
Article 5 of the Organic Law, will afford the Aceused the same prolection

and treatment as afforded by the Tnbunal.

What are the lacilities of dctention for Accused persons, and do their

compliance with international ly recognized standards?

(xvii} Any other relevant issues.

The: Proveewdor v Yassal Mooewakiezi, Case o, WCTR-97-36A4-] T
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IL. RF.QUESTS the Registrar to notify Republic of Rwsada without delay of the

present Order.

1l. REQUESTS the Registrar to provide the Republic of Rwanda with all malenials
fited by the Parties, namely the Referral Request, the D fence’s Response and the

Prosecutor’s Reply. /
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