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{he Prosecutor v Se/al<~. Case .l'o l(TR-0-1-81-/ 

THE C'iTERNATIONAL CRThHNAL TRIBU!',AL FOR RWA"ffiA 

SITflNG as Trial Chamber l, composed of Judge Erik Mose, pn:siding, Judge Jai Ram 
Reddy, and Judge Sergei Alekseevich Egorov; 

BEJ~G SEIZED OF the Defence·, "Application for Cenification to Appeal the Deci~ion on 
Defence Motions for Ruic 68 Disclosure", filed on 11 October 2007; 

CONSIDERING the Prosecution Response, filed on 16 October 2007; 

HERE HY DECIDES the motion. 

INTRODUCTIO~ 

1. On 5 October 2007, the Chamber denied the Defence's motion relating to the 
Pro'><lCUILon's disclosure obligations under Rule 68 (A) of the Rules of Procedure and 
Evidence.' The Oefence had requested disclosure of all statemen1s and transcripts or 
witnesses whose statements v,ere used to support the Indictment and the proposed amended 
Indictment. The Prosecution replied that it had already disclosed all relevant material in its 
possession pursuant to Rule 68 (A). 

2. The Defence requests the Chamber to certify that de<:ision for appeal for two reasons. 
First, the Chamber erred in deciding that the Defence had not established that the material in 
question was, in fact, exculpatory. Second, the Chamber erroneously stated that there was no 
ba,;i~ to reject the Prosecution's as'>ertion !hat statement~ to which the Defence referred in Its 
motion either did not exist or were not in the possession of the Prosecution. 

3. The Prosecution submits thal the motion docs not satisfy cjther of the nso cmeria 
required for certification to appeal under Rule 73 (BJ The Defence arguments do not 
demonstrate how the non-disclosure of any prior statements of potential witnesses not 
included in the supporting material lo the Amended lndicunem or found not to be Rule 68 
material constitutes an issue that would significantly affecl tl,c fair and expeditious conduct 
of the proceedings or ti1e outcome or the trial. The Defence's arguments that an immediate 
resolution of the issue by the Appeals Chamber would materially advance the proceedings are 
ba'>eless. 

DELIBERATIONS 

4. Rule 73 (B) provides: 

Dccis1<ms rcmkred on such m1>l1on., '"' witliou\ in<crlo,,uory appc,I save "'''" 
cenifico<ion by tho Trial Chamber, which may grant such cen,fication if tho dec,,ion 
,n,olvoJ an issue that woulJ s,gnificartcly affect lhe fair a,id cxpcditiou, contiuc! of the 
prnce<dings or the ou<com< of the tnal, and for which, in 1hc op,n,on of th, fool Chamber. 
an immediate '™'lution b) the Appeals Chamb<t may materially ad,:uice the proc<edmgs. 

1 P,osecu/,;r v, Se1af,.o, De<1SLOn on Defonce ~1o"ons for Rule M Dtscln,ure (TC), S October 2007. 
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5. The Defence has already been provided with a redacted form of all of the material 
submitted in support of confirmation of the amended Indictment.' The Prosecution has not yet 
finalised its witness list, but as of 31 October 2007 has disclosed in reda~!ed form all of the 
statements, including prior statements, of 21 of the witnesses 1t will c;all at lriaL' The 
Prosecution has no obligation to disclose witness stntements, not included in the supporting 
matenal for the amended Ind1ctment, of witnesses who w LIi not be called by the Prosecution 
al 1r;a1. if such statements are not exculpatory within the meaning of Rule 68 (A) 

6. Certiticat1on may also be appropriate where, in particular, "broad categories of 
evidence·• are affected by a decision.'' The dccisiun at issue here affects only a relatively 
narrow segment of ma[crial, the prior statemen!s of potential Proseculion witnesses v.hosc 
statements were included in the supporting material for the amended Jndictmcnl. 

7. ln light afthe foregoing, nn issue c:<ists here that would affect the fair and exped,tious 
conduct of the proceedings or the omcome of the trial, nor would resolution by the Appeals 
Chamber materially advance the proceedings The decision doe, nor merit certification tn the 
Appeals Chamber. 

FOR THE FOREGOL'IG REASONS, THE ClL<\...>tHER 

DENIES the Th,fence Motion. 

Arusha, 8 November 2007 

Erik M0sc 
Presiding Judge 

eddy 
Judge 

[Seal ofl!!_e Tribunal] 
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'P,osecawr, S"ak"• Decision on lhe P,oscc,,t1on', Request io Amend the lnO,otmeo, (TC). 18 Septcmhec 
2007, para. IJ, T. 12 Jul} 2007 p. t5; T. 11 October 2007 pp J, 11. According to the ?ro,ccu\Lon, .cdaction, 
"m: urigioall) f"-juired due lo o,der.s in other"""'' The requcS! /or wi!nc~, p10tection m<"->lll"e> in th;, case 
was made on 10 Scptcmb<:r and granwJ on I& September 2007. the ,.me day as the decision to amend the 
lnd,wncnt S<1aka, DecLSion on the Prose<uti<10 Motion for Prot<C!I'< Meo,ure:. (TC). U Sc-plombor Z007, 
1 The Prosecution used ><atcmcms from ihc,c "l 1 v,itnessc, in support of the amendment of the Indictment fhe 
Chan,t,e, understands that one pr,o, statement of one of those wnncsse.,. Wime» 006. remain> to b< disclo,ed to 
lite lkfrnc,. 
' f'rosec•Wr v 8agruara ti al, Decision on Cen,ficat,on of lnwrloculo~ App<>al Concerning Prosecution 
Disclosure of Defence Witness ~tatomcnL, (TC), 22 Ma) 2006, para S· Bagowra <I al, tertifka!ion of Appeal 
("oncemrng Acc«s to Protected Defence W,ines, Information (TC), 29 Jul)' 2005, para 2; Bagoso,a el al, 
Decision on l'To>ccutjon Rcqucst for Certification of Appeal on ~donission of Test,mony of W,tness DBY (TC), 
2 October 1001, para 4 {"Immediate rcsolu\lon b)' the Appeal, Chamber will ensure thot a substantial catcgor, 
of potent,ai evidence ,s b<:in~ corn-ell; ,,,aloaloJ under the Rules"), 
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