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INTRODUCTION

1. COn 10 June 2001, the Prosecutor of the Intcrnational Criminal for Rwanda (the
Tribunal™ filed an hidietment (Tthe  Indictment™) against Fulgence Kayishema (“the
Accused™). According to the Indictment, the Accuscd 15 charged with genocide, complicity
in genocide, conspiracy 1o comnnt genocide, crimes against humanity, and serious vipialions
of arlicle 3 Coniman to the Geneva Convention and Additional Protocel IL' The Indictnent

was confirmed on 4 July 2001 by Judge Lloyd G. Williams.”

2. On 11 June 2007, the Prosecutor filed a reguest lor the referral of the Indictment
against the Accused to the Republic of Rwanda (“the Referral Reguest} Pursuane to Rule
[l &is of the Rules of Procedure and Evidence {the Ruies”), Uie President of the Tribunal, on
25 June 2007, designated the present Chamber to decide the motion.” The Chamber notes 1hat

the Accuscd is & large and is not represented in the proceedings.

3. On 25 Qctober 2007, Human Rights Watch (hercinafier identiticd as “HRW™) filed o
recquest {or loave 1o appear a5 amicns carice (UThe amicus hpp]icalimf"}s in the instani casc.
In support ol its application, HRW refors 1o Ruic 74 of the Rules and submits that it lias
valuable information on the current status of the Rwandan judicial systen that wall assist the

Chamber n making a proper determination of the case "

4. HRW prosents iself as a non-profit, non-governmental organization headquartered in
Mew York and dedicatgd to investigating and exposing human rights viclations around the
world.” HRW contends Ifrhat 11 is not affiliated with any parly © this case.” It also asseris that
it releases between 60 and 85 reports per year’ and that its extensive research on human rights
violations around the world 15 olten called upon 10 assist [hternational Tribunals in

. . - . . . il .
prosecution of war crimes, crimes against humanity and genocide.”” In this regard, HRW

ndictpenn, 10 June 2001,

* Decision on Confirmalion of the Indictment. 4 July 2001

' ‘I'he Prosceutor's Reguest for Referral of the Case of Fulgence Kayishema to Rwanda pursuant 10 Rule 11 bis
of the Tribunal's Rules of Procedure and Evidence, 11 Juoe 2007

¥ Iesipnation of the Trial Chamber far the Referral of the Case Fulgence Kayishema o RBwanda, 13 June 2007,
* Reguest for Leayve to Appunt as epivay curide pursuant o Rule 74 of the [CTR Rules of Praccdure and
Evidence, 25 Qoiobur 2007,

" Amicus Application, p. 1.

¥ Amiews Application, p. 1, .

f Amicus applicaton, p. 1.

! Amricws Application, p. 1.

" Amricus Application, p. 1.
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explans that e researchers have testificd at the od foe tribunals and have provided

assistance (o the Intemagonal Criminal Court.'!

5. HRW also submits that its work on human rights and pustice issues in Rwanda is
internationally acknowledued, as evidenced by the number of testimonies given before both
the Tribunal and national jurisdictions by Alison Des Lorges, scruor advisor 1o i1s Africa
Division, and other HRW researchers.'” HRW furiher argues that it has published 15 reports
on Rwanda, as of 1991 and has alsc cstablished an office in Rwanda in since 1993, which is
tasked with documenting viclations of internationul humanitarian law in 1994 and with
moniiaring curreinl human rights and justice issucs. [{RW contends that its rescarchers have
monitored the judicial systent m Rwanda since 20053, following the wide-reaching refornis in
the years 2002 through 2004, It explains that its monitoring system, which covers both
conventional and gucacs mials, conduets interviews of persens working in the field of justice,
such as judees, prosgeuwtors, lawvers amd stail of Rwandan and inlemational non-

governmental organizations.'”

&, IMRW further submis thai, allhough Rwanda has made notable progress in improving
its judicial syvstem, therc remain serious wvbstacles to fair and credible prosecutions
Rwanda, cspecially for persons accused of genocide and other crimes relating to the evenls of
194 ' Armonyg issues of concenn, TIRW alludes to the presumpiton of an accused person’s
innocence, the nghl of an accused o call wilnesses 1 his or her defence and the right w he

tried by a competent, infiependent and impartial court.”

7. Finally, HRW re::;quests the Chamber 10 grant 4 period of three weeks from the date of

this Diecision to submit its supporting brief '

8. The Prosecutor filed its Response (“the Prosecutor’'s Response”} on 31 Qctober

2007." The Prosceutor submits that it does not oppese the ITRW Application to appear as

b

amichs curiae i the instanl casc Howewver, the Prosecutor argues that, should the

application be granted, HRW should file i11s amicus briet within seven days of the issuance of

"' gmicus Application, p. 1.

"* dmicus Apphication, p. 1

¥ Amtcus Application, p. 1

" tmecus application, p. 1

13 dmicus Application, pp.1 - 2.

" gemicas Application, pp.1-2.

Y Amicws Application. pp.d - I

% dmcws Application, pp.! - 2.

¥ Prosecular's Respense 1o "Request for Leave to Appuar a8 Anucus Cunize porsuant te Rale 74 of the TR
Rules af Progedure and Evidence”. filed by [Human Rights Wateh 23 Octoben 2007,
* Prosecutor's Response, Para, 2.

'4_‘_—-—-—._

The Froyecutor v Fulperce Kinvisheme, Case oo [CTR-200M-67-] N6




- ! Yo f

Brecrseon Concerting The Redaear bv Muman Righes Wateh For Leave 0 Appear as Anocws & Meuventber 207
Elurivie in the Proceedings for Reforral of the fudicteent apaine Frdgeice Kapichem to Bnanda

the present Decision 10 avold endue delay in the pmccadingﬁ.l" In support of this rcauest, the
Prosccutor contends that HRW has bad ample time to submil an Application, insofar as the
Reforral Reguest was filed an 11 June 2007.% The Prosecutor also submits that HRW has
already articulated its position with respect 10 the issucs o be addressed.”” The Prosceutor
further requests leave 10 file submissions in response to the amicus curiee brict, should the

Application for amicus be sranted ™
DISCUSSION

9, According to Bule 11 &5 {4) of the Rules, the Chamber, shall determine whether the
State concemed is adequately preparcd (o accept the reference of an ICTR Indiciment. [n the
inslanl case, the requirament of adcquate preparedness should be addressed with respect o

the Judiciary of the Republic of Rwanda, the State concerned by the Reterral Request.

1.  The Chamber 15 of the view that a concerned State, such as the Republic of Rwanda in
the present case, mav be considered as adegeately preparcd to accept a referral casc unly if
that State can guarantee that the accused will reccive a fair trial and that the death penaity

will not be imposed or carmed out, as indicated m Rule 11 &5 (C} of the Rules.

11. The Chamber notes that HRW bases its application [or asrens cirice on soveral
issues relatcd 10 the ability of the Rwandan Judiciary to guwarantee a fair trial to Mr.
Kayisherna. In this regard the Chamber emphasices thal the issue whether the Accused wiil

receive a fair trial in Rwanda is vital for a proper determination of the casc.

12. In determining whether a fair trial is possible, the Chamber needs to consider,
amongst other matters, the nehts of the Accused as enshrined in Article 20 ot the Statute of
the Tribunal: speeifically the right (o a fair and public heanng; the accused’s presumplion of
inocence; the right 1o have adequate time and facilities for the preparation of a defence; the
rizht to communicate with counsel of the accused’s own choosing, the right 10 be tned
without unduc delay; the rightl 10 be present during all inal proccedings; the right to defend
himself or hersell in parson or through legal assistance and without payment 10 such case 1f
the accused does not have sullicient means; the right to cxamine. or have examined, the
wilnesscs agaimst him ar her; the right to obtain the attendance and exanmination of witnesses

on (he accused’s behall under the samc conditions as witnesses testifying against him or her;

* Prosecutor’s Response Para, 3.
** Prosesutor's Response Para, 3.
~! Prosccutor's Euspanse Para. 3.
* Proseeulor's Response, Uasa, 4.
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the night 10 free assistance of an interpreter 1f the accused cannot understand or speak the

language vsed in Court; and the nght not to be compelled to testify against himsclf or herself

or to conless guilt.

13, In light of HRW'submission, the Chamber is satisfied that HRW is amply qualified to

undertake the role of anricus in the present case. pursuant to Rule 74 of the Rules.”

14, The Chumber also noles that Rule 74 of the Rules does not impose a specific deadline
for an amicus 1o fulfill its mandate. The Chamber may therelore exercise its diseretionary
powcr o set a reasonable deadline {or submission of the work of the amicus. The Chambuer is
not convinced Lhat a seven day deadling for submtission of the amicus brict, 45 suppesied by
the Frosccutar, would in any casc accelerate the trial of the Accused insofar as no trial could
commence until the Accused, whao iz at large, is arrested. In light of the issues e be addressed
by the amicus, the Chanber is satisficd (hat a period of 21 days is a reasonable deadline for
subnussion of the amicus briefll Upen submisston of the amicws brief, the Prosccutor and the

Republic of Rwanda may e a Response,

FOR TIIiE FOREGOING REASONS, THE CHAMBER:
I. GRANTS leave to HRW to appear as amicus curiae In the present case;

1. REQUESTS HEW to address, in the form of an amicus brief. submissions on the

following points:

{i) Whether the Rwandan legal system iz able in practice (o provide the

Accused with yssistance 1
a) Securing adequate fegal representation;
b) Providing appropriate financial guppon to an indigent accused:
¢} Facilitating travel and investigations for Defence leams:
d) Ensunng sccurity for Defence teams,

{ii) What kind of impediments the Defence of the Accused may face in the

discharse of its function?

“* Rule 74 of (he Rules reads as follows; A Chamber may, if it considers it desirable for the proper derermigation
of the case, invite e grant leave 1o any Siate, Organizalion er person to appear before it and make submissidny
onany issue spocilied by the Chamber,

The Prosecutor v Fulgence Kawishome, Case Mo ICTR-2001-67-1 5t
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(iiil  What facilities and proccdures exist for cnsuring that witnesses and
victims car be secwrely and safely accommodaied and teansported ke the

place of Irial?

{iv)  What proccdures exist for ensuring protection of witnesses before, during

angd afler testifying in Couet, specilically, wlether Rwanda operates o

witness protection programmc? If so, what ap; the main {eatures of the
witnass protection programmc?
{v) What kind of threars Prosecuiion witnesses and-or Defence wilnesses may

potenlially face belore, during and after giving testimony in Rwanda?

{vi}  Whal procedures exist for the procurement and the factlitation of safe and
sgoure travel for wilnesses, particularly for Rwamdan witngsscs who reside
abroad? Will such witnesses be able {o benefit [rom a safe passage to and

from Rwanda?

(vil) Whether Rwanda regulations poverning the :rrest and detemtion of an
accused will afford 1o the Accused Fulgenwce Kayishema the same

protection as the protection applied by the Tribunal?

{vilij Whether the detention facilities for accuscd peorsons m Rwanda comply

with internationaily recognized standards.
(ix)  Any other relevant issucs.

(1. DECIDES that the amicur brief should be filed with he Registry of the Tribunal

, within 21 days fram the date of the present Decision;

I¥. REQUESTS the Registrar of the ICTR to provide HRW with all the documeits

related to the present case for a proper discharge of its smidcuy mandate;
V. REQUESTS the Registrar 1o notify, without delay, th: present Decision to HEW,

Arush: , £dipvember 2007, in English.

Iné: M. Weinberg de—[lac
Presiding Judge

£

SRAD
(o i
xi%
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