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INTRODUCTION 

1. On 10 June 2001. the Pwsecutor of lhe lntcrnahonal Criminal for Rwanda ("the 

fribunal") filed an htdicnncnl t·1hc Indictment") agarnsl Fulgence Kayishema ("the 

Accused") According to the Indictment, the Acrnscd is charged with genocide, complicity 

m gcnoci<fo, conspiracy to corn mil genocide, en mes against humanity, and serious , iola!ions 

of article 3 Common to the Geneva Convention ,md Additional Protocol II. 1 The lnd1c1mcnt 

was confirmed on -t July 2001 by Judge Lloyd G. \Villiams.' 

2 On 1 l June 2007, lbc Prosecutor filed a request for the referral of the lndiclment 

against the Accused lo the Republic ofR\\anda ("the Rcf~>Tral Rc'-juest'')' Pur~uam ID Rule 

I I bis of the Ruks of Procedure and Evidence (""the Rules"), the Presidcnl of the rribunal. on 

25 June 2007, designated the present Chambc1 ID decide the motiDn.' l'hc Chamber n<l\es that 

the Accused 1s al large and is not represented 1t1 the proceeding, 

3. On 25 October 2007. Human Rights Watch (hercinafkr tdcntificd as "HRW") filed a 

request for leave to appear as amirn., curiae ("the wmcw Application'")' m the instant case. 

In support o( its application, l!RW refer~ to Ruic 74 of the Rt1les and submits that it lids 

,aluablc infonnatic,n 011 the current stams c,f the R\\andan judicial system that "ill assist tile 

Chamber in making a proper dctcnnination of the case.'' 

4 HRW presents it;elfas a non-profit, non-gc,vcmme11ta! organia1ion headquartered in 

New Ymk and dcdJCat~d to investigati,1g and exposing human rights nolatic,ns around the 

wor!d.' I-! R W com ends ~hat i1 is nc,t affiliated with any party lo this case." U also assens tJ,m 

it releases between 60 and 85 reports per yeai' and that its extensive research on human rights 

vir,lations around the world is often called upon to assist International Trihunals in 

prosecution of war crimes, crimes agains\ humanity and g~nocidc."' In th,s r~gard. HRW 

' lnd,ctmonl. IO June 200 I. 
'DeciSLon un Conf1rm.,110n of tho !nd,cnncnt. 4 Jnly 200t 
'lbe Prosecutor", Request for Referral ol"lhc C"c of l-ulgol\,c K.:tyosbcm, to R",nda pursuant 10 Rule 11 bi, 
of the Tnbun>l"s Rub of l'rnccdur< and E>idcncc. I t Juc,c 2007 
'Jlesogna11on <>fthc Tn•I Chamber fo1 the Rdcrr,l of1hc Case l-,ilgcncc Kap,hcm, to Rw,nJo, 25 June 2007 
'Rc'{luest for Leave ro Appel< JSllm1<m ,w,il~p"'suoo,t to Ruk 74 of the !CTR Ruic, of Prnccdme ,nd 
E, 1dcncc. 25 Ocwber 2007, 
'Am1tu, Apphc:tuon. p. I. 
'Am1<·u, Appl,c.11100, p. I. 
'Ami<u, Applicah01,. p. 1. 
' 4m,cr,.; >\pphcauon. p I. 
'" ,lm1cu, Appltcat,on, p. 1 



Demivn (<:>n,"mmg /he R<'!jue.,·1 b, Hum"" R,g!t1,· Watch Fu,· I.«ff<' IO Ap;>ear ,,, Am,m, 
Cuna,• m th,• l'mceedi1Jgs fm P;.jl'nal ~/ the lmlwm)(o1t "Ii""'" fii{'s''m ,, /:1111,1//ema m R1<a,u/o 

txplan'lS that its rcseil!\':hcrs hal'c testitk<l at th~ ,id lio<' tribunals and have rrovitled 

assistance lo the International Criminal Court 11 

S. HRW also submits that its work on human rights and justice i>,,;ucs in Rwanda is 

imemationall~ aclmowl<?<lg~d. as c\ldcncc<l b) the number of testimonies given before both 

the Tribunal and nallonal jurisdictions by Alison Des l·orges, senior advisor to its Africa 

Division, and other HR W researchers " HRW further argues that it has published l 5 rcpons 

on Rwanda, as of l 991 and has also cstahlishc<l an office rn Rwanda in srncc 1995. which is 

tasked with documentini; violations of mtemational ]1L1manitarian law in 1994 an<l with 

mommnng currc,u human rights and jusl!cc issues.'' I !RW contends thar its rcs<:;1rchcrs ha\'c 

monitored the judicial S}'S!em in Rwanda since 2005, following the wi<le-rcaching reforms 111 

the yearn 2002 through 2004. 14 It exp lams (hat 11s monitoring system, which covers both 

conventional and g<1cac.u Trials, conducts intcniews of persons working in the field of Justice, 

such as judgt'S, pros~cutors, lawyers and staff of Rwandan and international non-
. , I< 

governmental orgamlanons. · 

6. flRW further submits (hat, although Rwanda has made notable progress 111 improving 

its judicial system, there remain serious obstacles to fa,r and credible prosecuuuno m 

Rwanda, especially for persons accused of genoci<lc and other Cl 1mes relating to the even ls of 

l g94 Jo Among issues of concern, I JRW alludes to tlic presumption of an accused person's 

innocence, the right of ~n accused m cJll l\ltnesscs in his or her defence and the right to be 

tned by a competent, in(lepcndent an<l impartial cour1. 1' 

7. Frnally, HRW rqquests the Chamber to grant a period of three weeks from the date of 

this Decision to suhmit its supporting brief.'' 

8. The Prosecutor file<l its Response (''the Prosecutor·s Response") on 31 October 

2007.1'' The Prosecutor submits that it docs not oppose tlrn IIRW Application to appear as 

1;m1cus cu1·iue III the instant casc.1" However. \he Prosecutor argues that, should the 

application he granted, HR W should ~k 11s amicus bnei wilhin seven days of the issuance of 

'' A'"""" Applicanon. p 
"Amrcu, Appi,catL<m, p I 
'' Amrcu, Appb<OClot>. p 1 
"A,,uci,s App),catinn. p I 
"Ar"ic,i, Apphcation, pp.l • 2 
'"Anmu.< Appl,callon, pp t- 2 
'' Am"·u_s ApphcatLon, pp.l - 2. 
"Am«·.,.- App Ii canon pp.I - 2. 
"Proseculnt'> Response \o "Request for 1 cave co Appc,, as Am,cu< ('u""' pursuant to Ruk 74 nfth< KTR 
Rules ol Pruc<dUrc .ond h,dencc" fokd by l!uman R1gb1> Wotcb i; Octobe, 2007. ~ 
'" Prosecutor', Resp,mse, Parn,2. 

-+-~-
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De,·,s,0>1 Cmu:~mi1Jg The Req,«•.,·r bi· /Jrm,m, Rrght< 11<,uh Fo1 Lem,•'" App,~" as Amrcu_, 
( 'w-iae ,,. the l'>'"'<~<r!mg,s fa,· R,-,t,.•rra/ of 1/J,• bJdrctm~,it agai,.,, Fe.lg,,ice K,,_ml,ema 10 R,,,mda 

the presen! Decis,on lo avoid undue delay in lhe procccdmgs.'· ln support ofth1s request, \he 

Prosecutor contends that HRW has had ample tnne to submit an Application, rnsofar as the 

Referral Rc4uest was filed on J 1 fonc 2007."1 The Prosecutor also "'bmits that HRW hJs 

already articulated its position w1th respccl 10 the i1sucs to he addresscd.n The Prosecutor 

further requests leave to file subrms,1ons in rcspon~e to the am1rns curiae brict'. .should the 
. ,, 

Apphcat1on for amicr,s be granted· 

DISCL:SSION 

9. According to Rule t l bis {AJ of the Rules, the Chamber. shall dctcm1inc whether the 

Stoic concerned is ad("qUa!cly prepared to accept the reference of an ]CTR fndiclmcnt. In the 

instanl case, lhe requirement of adequate preparedness ohould he addressed with respect to 

the Judiciary of the Republic of Rwanda, the State concerned by the Referral Rcquc8t. 

10. The Chamber is of the view that a concerned Slate, such as the Republic of Rwanda jn 

lhc present case, may be considered as adequately pr~parcd !o accept a referral case only if 

that Stale can guarantee that the accused will receive a fair trial and that the death penalty 

will not be imposed or earned out, as 111d1culed in Rule l l his (C) of1he Rules. 

11. The Chamber notes 1hat HRW bases its application for a11ncu.1· c1mae on several 

issues related to 1hc ahility of the Rwanda11 Judiciary to guarantee a fair trial to \1r. 

K.ayi,;hema. In this regard the Chamber emphas.1✓.cs !hat the issue whether Ilic Accused will 

receiw a fair trial in Rwanda is vital for a proper determination of1he case. 

12 In detcrmimng whether a fair trial is possible (he Chamber needs lo consider, 

amongst other matters, the rights of the Accused as enshrined rn Article 20 or the Statuk of 

the Tribunal: spcc,fically the right to a fair and public hearing; the accused's presumption of 

i1mocL~1ce; the right to have adequate hmc and facilities for the preparation of a defence; tile 

right to communicate wnh counsel of the accused's own choosillg, the right to be tried 

"•ilhou! 1Jnduc delay; the righl to be presclll during all lnal proccc<lrngs; the nght to defend 

hunself or herself in pen-son ur through legal assistance and \\i!houl payment rn such case 1f 

the accu&ed does not haw sufficient means; the right 1o cxamme. or have examined, !he 

witnesses agamsl him or her: the right to obtam !he all~ndance and exammation ofwnnesscs 

on the accused's behalf und~r the same conditions as w itnesscs tcslifymg against him or her: 

'.'. Prosecu\or's Response Pora. 3 
Prosecutor, Response Pa,a 3 

" · Prosccuto,·s Rcspun.se Para 3. 
"l'r0>c"<u\o(s Response, l'arn, ~ 
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the righ1 to free assistance of an mtcrpretcr ,f the accused cannot undcrs1and or speak 1hc 

language used m Court: and the right not to he compelled to testify against himself or herself 

or lo confess guilt. 

lJ. In hgh! of HR W'submission, the Chamber is saltsfied that HR W is amply qualified to 

undertake lhe role of a11uc11s in the present case. pursuant to Rule 74 of the Ruks.1' 

14. ·1he Chamber aloo notes that Rule 74 of the Rules do~s not impose a specific deadline 

for an amicus to fulfill its mandate The Chamhcr may thcrnforc exercise its discretionary 

power lo set a reasonable deadline for subm1ss1on of the work of the umicu.< The Chamber ;, 

not convmced that a seven day deadline for subm,sswn of the t1micus bnd, as suggested by 

lhe Prosecutor, woulc! m any case accelerate the 1rial of lhe Accused insofar as 110 trial could 

commence until the Accused, who 1s at large, is arrested. In light of the issues lo be addressed 

by the amirns, the Chamber is sal!sficc! lhat a period of 21 days is a rca,onablc c!eadlinc for 

submi,,sion of the amicus bnef. l:pon submission of the wmcu., hrief, the Prosecutor and the 

Republic of Rwanda may file a Response. 

FOR TUE FOREGOlf\iG REASO:\S, THF. CHA:\1B~:R: 

L GRANTS leave to HR\V to appear as amicm rnrhw in the prcsem case: 

II. REQU•:sTS HRW to addn:s~, in the form ofan amicus bnef. submissions on the 

following points: 

(i) 'Whether the Rwandan legal system is able in practice lo provide the 

Accused with assistance rn: 

a) Securing adequate legal repr~sentation: 

b) 'Prm idmg appropriate financial suppon to an mdigent accused: 

c) Facilitating tra,cl and investigations for Defence teams; 

d) Ensuring security for Defence teams. 

(ii) \Vbat kind of impediments the Defcntc of the Accused may face in the 

u,~chargc of its fun~tion'.' 

·'' Rule 74 of lhe Rub r~ads as follm, s, A Chamber may, if Lt con"der, it <k>trable for th• pmpcr de,emi~ILon 
of ,he case, rn,•11e c>r grant ka,·• 10 any S1ate. Orgam,alion or pc,sc>n to •ppear before ,t and male subm,ss10~ 
on any issue sp<eified by 1be Chamber 

' 
The Pm.<ec1ator v f,',./ge1Ke Kay,sh,·rnu, Case Ko. lCfR-200 1-(, 7 -I ,\//, 
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(iii) Whal facilities wd procedures exist for cnsming that witnes~es and 

victims cJn be securely and safely accommoda1cd and twmported to the 

place of trlal'! 

(h") What prnccdures exist for ensuri,1g p101ection <if witnesses before, during 

and afier testifying m Court, spec1fkally, whether Rwanda operates ~ 

witne,;s protccli()ll progr~mmc7 If so, wJ1a1 M•. ihe mam features of !he 

v. itnoss proiection programme'! 

(,·) W1rnt kmd of tlirenrs Prnsecu1ion v.itnes.,es and-or Defonce wi1ncsscs may 

potenlially face before, dnnng and after ginng 1"stimony in Rwanda? 

(>'i) Wha1 procedures exist for the procurement and the faci!ita!ion of safe and 

sccute travel for \\itnesscs, parliculurly for Rwandan wit.1csscs who res,de 

abro~d'.' Will such ,,itnesses be able !<> benefit [iorn a safe passage 10 and 

from Rwanda~ 

(vii) Wheither Rwanda regulations gowming the 'rrest and detem10n of an 

accused will afford to the Accused Fulge ,ce K.ayishcma th~ s.irne 

protection as the protection applied by 1he Tribunal? 

(viii) Whc1her the ddention facilities for accused persons in Rwanda comply 

with internationally recognized standards. 

(b:) Any other relevant issues 

Ill. DECIDES lhat lhe an"''IIS bnef should be filed with .he Registry of the Tnbunal 

"ithin 21 days from the date oft he prcsem Decismn: 

IV. Rl'.QlJESTS the Registrar of the !CTR t" prn-,de HR\V with all ihc doe<1mcnts 

related to the present case for a proper discharge oftts ,,micus mandate; 

V. REQUESTS the Registrar to notify, without delay. th•. present Decision to HR W. 

An1sh,, 8~Ernbcr 2007, tn English. 
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11,e1 M. Weinberg d~a 
Prc~iding Judge 
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