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THE INTERNATIONAL CRIMINAL TRIBUMAL FOR RWANDA ' Oq

BITTING as Judge Erik Mase, designated by Trial Chamber 1 in accondance with Rule 73
{A) of the Rules of Procedure and Evidence:

BEING SEIZLD OF the Prosecution “Motion for Pratective Measures™, filed an 2 October
2007,

NEREDY DLECIDES the motion.
INTRODIICTION

1. The Prosceution regquests protective measures [or all potential wilnesses in this case,
wherever they may Jive, and including detained witnesses in Rwanda.! During a Status
Conference on 26 October 2007, the Defience indicated that it does not oppose the motion.?

DELIBERATI{INS

2. Pursuant o Aricle 19 of the Stawte, the Tribunal must conduct proceedings with due
regard for the protection ol victims and witnesses. Arlicle 21 obliges the Tribunal 1 provide
for the protection of wvictims and wilnesses in its Rules. Such protective measures shall
inctude, but shall not be hmited to, the conduct of in-camera proceedings and the protection
of the victim's identity, Rule 75 of the Rules of Procedure and Gvidence claborates several
specific witness protection measurcs that may be ordercd, including sealing or ¢xpunging
names and other identifying information that may otherwise appear in the Tribunal's public
records, assignment of a pseudonym to a witness, and permitting wilness testmony in closed
session. Subject to these measures, Rule 69 {C) requires the identity of wilnesses to be
disclosed ta the Defence in adequate tine for preparation of the Prosecution or Defence.

-

3. Measures for the protection of witnesscs are granted on a case-by-case bhawis. The
jurisprudence of this Tribunal and of the Internaiional Criminal Tribunal for the Former
Yugrelavia requires that the witnesses for whom protective measures are sought must have a
real fear for their or their families” safety, and theee must be an objective justification for this
fear. These tears may be expressed by persons other than the witnesses themselves. A lurther
consideration is trial fajrness, which favours similar or identical pratective measurees for
Detence and Prosceution witnesses,”

4. The Prosecution has stated there is subjective and ohjective fear on the pan of the
Prosecution witnesses, wherever they live, that disclosure of their participation in Tribunal
proceedings wonld threaten their safety and security. The Prosecution further submits that
witnesses presently delained in Rwanda and their families face the same fiar as non-detaince

' Motion, paras. L, 3 and 6.

5T, 26 Qeiaber 2007, p &,

Y Prasecnfor v Sefako, Mecision on Defence Motion Fae Protective Measores (TC 18 Seplember 2007, para.
Progeewtor v. Cratede, Decision on Delence Motion for Pootection of Winwsses (TC), LG Aprld 2007, para.
Prasecuar v Repcabp, Decision on Defence Request for Profective Measures (TC), 12 March 2007, para.
Frosecator v, Serugendo, Decision on Motion For Protection of Witnesses (TC), 1 June 2006, para.
Praresuior v. Karera, Decision on Defence Motion for Protection of Witnesses (TCh Y February 2006, para.
Prosecutor v Kanyarakiza, Decision on Prosecution Motion For Peetective Measures (TC), 3 June 2005, para,
2. Progecufor v, Nlahakuze, Declsion on Stakakaze Motion 1or Protection of Witnesses (TC) 15 Rarch 2004,
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witnesses, Detained witngsses ate often in close proximity to persons directly invalved in
crimes charged at the ICTIR. or perceived to be sympathetic to the accused before the
Tribunal. Funther, some of these detained witnesses are released and find themselves in the
position of other non-detaines wilnesses. Attached to the motion is an affidavit by a
Commander of Investigalions in the Prosecutor’s Oftice in Kigali, according to which
wilngsses who paricipate iy ICTR investigations face seniouws risks arising from their
panicipation in Tribumal procecdings. regardless ol where the witnesses are peographically
lacated, or whether of not they are detainees in Rwanda.®

5. Based on the Prosecution’s submissions and the Chamber’s prior decisions, il is
apparent that the witnesses do justifiably fear that disclosure of the panicipation in the
nrocecdings of this Tribuna! could threaten their safety and security,"’ Accordingly, the
Chamber finds that the conditions for ordering witness protection measures are satisited,

0. Numerous decisions have required that the identity of all winesses be disclosed
before the start of mal, especiaily in the trials of a single Accused, where there is little
likelihood of & long delay between disclosure of the witness's identity and their testimony.”
In fight of Rule 69 (), witness identities and unredacted witness statements would
appropriately be disclosed to the Defence thiny days prior i the commencernent of the
Prosecution case, as requested by the Prosecution ®

FOR THE ABOVE REASONS, THE CHAMDER

HEREBY ORDERS thal:

I. The Prosecution shall designate psendonyms for each of the witnesses for whom it
clims the benefits of this Order, and that pseudonym shall be vsed in Tribunal
proceedings, communications and discussions. both between the parics and with the
public.

2. The names, addresses, whercabouts, and other identifying information concerning the
protecled witnesses shall be sealed by the Registry and not included in any public or nom-

* Mation, paras. 3-5.

* Alfidavil atlaghed w Matian, pacas. -5,

8 See the decisions refemed to in footnote 3.

T Progecutur v Setaka, Decigion on Defonee Motion for Protective Measures (TC), 18 Scprember 2007, para. &,
Froszoutor v Simhg, Treciston on Prosccution Bequest for Protection of Witnesses (TC) 4 March 2004, paras,
&-T: Prosecitor v. Goieie, Deeision on Prasecution Request for Pratection of Witnesses (TCH 11 Febroary 2004,
para. G; Prosecutor v, Seremba, Decision go the Prosecutor’s Motion Jor Prokeetbve Meosures for Wictims and
Witnesses (10, 30 June 2003, para. 7. See alan Prosecater v Bagorora ef of., Decision vn De fence Blation tor
Reconsideration of the Trial Chamiber’s Deelsion and Scheduling Order of 5 December 2001 410 18 July 2003
{requiring mmediate disefosure of identtying information of al) Proseculion withesses). Simdlarly. diselosure of
the identity of all Defince wilnesses is freguently requirsd befere the siarl of the Defonee case. Mefinclatrahizl,
Decizion on the Nefence Motion for Frotection of Witnesses (TCh 15 Sepember 2003, p. 4 Bagosore ef of |
Lreeision on Kabiligi Mation for Protection of Witnesses {TCh | September 2003, p. 4. These docisions were all
tendered afier 6 July 2062 when f2ute 6% (), which had foemerly required disclosure hefore 1e3al, was amended
to permit tolling disclosure st the Chamber's discretion. The many devisions prior lo that date Uit ing
disclosure befare rial zre omited.

B oporecntar v Eaeere, Decision on Defenee Matian for Protection of Wilnesses {TC 9 February 2006, para.
51 Frasecitor v Keemyaratigs, Decision an Proseeation Mation for Protective Measures {187, & June 105
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[or

confidential Tobunal records, or otherwise disclosed to the public or the media. Thas
Order shall remmain o effect untl] etherwise ordersd,

3. Names, addresses, locations and other identifying mformatien of the protecled wiinesses
whicl may appear in the Tribunal’s public reeords shall be expunged and placed under
seal

4. The names and identiies of the protceted witnesses shall be forwarded by the
Proscoution to the Registey in confidence, to be communicated to the Witnesses and
WVictims Support Unit only o implement protective measares for such witnesscs.

5. No person shall make audio or video recordings or broadcastings, or take photographs or
make skelches of protected witnesses or their family members, without leave of the
Chamber ur the witness.

6. The Nefence shall keep confidential 1o iself alt information identitying any protected
wilngss, and shall not, direclly or indirectly, share, discuss or reveal any such
inlommation.

:-J

The Defence team in this cose amd any representative acting on its behall shall noify the
Prosccation in writing if it wishes to any contact any protected witness and, il the witness
consents. the Prosecution shall facilitate such conuact.

8. The Defence shall provide the Repistry with a designation of all persons working on the
Defence team in this case who will have access to any identilving nformation
concerning any protected witness, and shall notify the Registry in writing of eny such
person leaving the Defence tam and 1o confirm in writing that such person has remitted
all material containing identifying information.

9. The Delence, or any person working for the Defence, shall not attempt to make an
independent determination of the identity of any protected wilness or ¢ncourage of
otherwise aid any person in so doing.

10, Identifving information of the protected witnesses shall be disclosed by the Prosecution
lo the Defence thiny days prior Lo commencement of the Prosecution case, in order to
allow adequate time for the prepatation of the Defence pursuant to Rule 69 (C) of the
Rules,

Arusha, 8 Novemnber 2007 m ;' -

Lrik Mase
Judze

1Seal of the Tribunal]






