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INTRODUCTION

1. Dy e-mail sent to the Prosecution dated 1 October 2007, the Defence for Mr
Bicamumpaka (“Defence™) requested the right to inspect three categories of documents
related 10 all Defence witnesses.! The Defence submitted that these decuments were
matecrial 1o the preparation of the defence, and therefore subject to inspection pursuant to
Rule 66 (B). The Prosecution did not respond, and the Defence repeated its request by e-
mail dated 9 October 20072 The Prosecution again failed to respond.

2. The Defence now reguests the Chamber to order the Prosecution to allow the
inspection of the specificd documents.” The Prosecution has sent notice to the Defence
that it is willing to grant inspection, with cerain limitations, on a wilness by witness
basis.? The Defence objects to these limitations.”

DISCUSSION
Inspection Pursuant to Rule 66 (11

3. Rule 66 (B) provides for the inspection of “baoks, documents, photegraphs, and
tangible objects™ which are in the “custody or control™ of the Prosccution; and either (i)
“material to the preparation of the defence case; or (i) “intended for use by the
Prosecutor as cvidence at trial.”

4. The Appeals Chamber has inlerpreted this provision in the context of 4 defence
request o inspect documents related to defence witnesses that the Prosecutron had
obtained from national immigration anthorities.® Applying the plain language of Rule 66
{B). the Appeals Chamber identified two categories of immigration docunents subject
inspection: {1) thosc that are “material to the prepamation of the defence™; and (i) those
that the Prosecution intends 10 use as cvidence at trial. The Appeals Chamber remitted to
the [rial Chamber the determination of the precise scope of the category of documents
malenal ta the preparation of the defence, but described materiality as follows:

In accord with the plain meaning of Rule 66(13) of the Rules, the test for materiality ... is
the relevance of the documents to the preparation of the detence case. Preparation is a
broad concept and does not accessarily reguire that the material itself eounter the
Prosecution evidence. Indeed, for the Appellants, the immigration documents are material

! Dralence Muotion, Annex |

T Defence Motion. Annex 2.

' Bicamumpaka Motion to Inspect Documcnts Pursuant 1o Rule 86 {B), filed 16 October 2007 {* Defence
Motion™).

! Response of the Prosecutar to Mr. Jerome Ricamumpaka's request for inspection of certain documents
filed 1§ October 2007 {"Proscowiion Respanse™).

* Bicamumpaka Reply 1w Prosecwior's Respanse to Motion to Inspect Documents Pursuant to Rule 66 {B).
filed 1% Cetober 2007 (Defence Reply'™).

* Prosecutor v Bagesora af al, Case Noo 10TR- $8-41-AR73. Decision oa Interlocumary Appeal Relating
to Disclosure Under Rule 66 (B) of the Tribunal’s Rules of Procedure and Evidence (AC). 25 September
2006 (*Bagasora Apprals Chamber Decision™).
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to Lthe preparation of their defence because these documents may improve their
assessment of the potential credibility of their witnesses before making a final selection
of whom ta call in their defence. The Appeals Chamber cannet exclude that this is an
appropriate basis for avthorizing the inspection ol documents §F the requisite showing 1s
made by the defence. There are foew tasks more relevant to the preparation of the defence
case than selecling witnesses. The Tral Chamber is the appropriate authority 1o make this
case-specific assessment in the Mirstinstance under the appropriate standard.”

3 The Appeals Chamber was carctul to nete that its “plain reading of Rule 66 {(BY”
did “nar create a broad affirmative obligation on the Prosecution to disclose any and all
documents which may be relevan! o ils cross-examination ... Rule 66 (B) is only

triggered by a sufhciently specific request by the defence.™® In that case, the Appeals
Chamber stated that “immigration-related material, admittedly in the posscssion of the
Prosecution”™ was sufficiently speeific.”

6. The Appeals Chamber left the timing of inspection to the discretion of the Trial

{"hamber, but noted that where the requested materials are intended 1o assist the defence

in sclecting its witnesses, disclosure at the ume of cross-examination would not be
.

sufficient.

The Sufficiency of the Defence Requests

7. Tn this case, the Defence requests the Chamber to order the Prosecution to allow
the inspection of three categories of documents:

{1 Any statcments made by Defence witnesses 1o any representatives of the
PProsecution,

{n}  Any documents related to immigration procesdings conceming Defence
witnesses which are in the possession of the Prosecution;

i) Any documents originating in Rwanda [related to Defence witnesses],
including but not limited to procesdings in the Rwandan ordinary courts or
Gacaca courts, that are in the possession of the Prosccution., "

8. The Prosecution has not responded regarding the specilic calegories of documents
for which the Defence requests inspection, but submits, generally, that 1t 1s prepared to
prant inspection pursvant 1o Rule 60 (3. The Prosceuton, however, asks that the
Defence make its requests in wriling on a witness by witness basis and specilically
identify the “thing or document requested lor inspection.” The Prosecution “reserves the

* Bagosoru Appeals Chamber Decision, para. 9.

Y14 para 10
fed
14 para. 12

" Defence Molion. para. | .
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right to refuse defence invitations to inspection i [1t] considers any such request to be a
fishing expedition.™"

Y. ‘The Defence replies that the categories of documenis listed in the Defence Mation
are sufficiently specific.

1. The Chamber considery that the limitations the Prosecution sceks to place on the
Defence’s right of mspection are inconsistent with the Prosecution’s obligalions pursuant
to Rule 66 {B). The Nefence need not identify individual documents or make requesis for
inspection on a wilness by witness basis, A reguest to mspect calegoeries of documents
relaled Lo all identified defence witnesses should be altowed as long as the category of
documenlts is identified with sufficient specificity, and the documents arc maicrial to the
preparation of the defence or intended for use by the Prosccution as evidence at trial. ™

1. The Chamber now considers whether the categories of documents listed by the
Defence are subject 1o inspection pursuant o Rule 66 (B In the Chamber's view. the
Defence requests 1o inspect (1) “Any statements made by the [Defence} witnesses to any
epresentatives of the Prosecwior™, and (i) “Any documents related to the immigration
proceedings conceming the {Defence| witnecsses which are in the possession of the
Proscentor”, though they describe categories ol documents, are sufficiently specific for
the purposes of Rulc 66 (B). As nuted by the Appeals Chamber, immigration documents
related to defence witnesses are malterial 1o the preparation of the defence because they
may assist an accused in making a final selection of whom 1o call in his defence.'” The
Chamber considers (hat prior statements of identified [lefence witnesses made to
representatives of the Prosccution may also assist the Defence in making a final selection
of witnesses il intends to call. Thus, this category of documents 1s also matenal to the
preparation of the defence for the purpnses of Rule 66 (B). As such, the Prosecution rmust
allow the Delence to inspect any documents that fall within the first two categones and
are within its possession.'®

12, The Delence also requests inspection of "Any documents originating in Rwanda
jrelated to Defence witnesses], including but not Iimited to proceedings in the Rwandan
ordinary couns or Gacaca courts, in the possession of the Prosecutor.™ In the Chamber’s
view, this request is overly broad and not sufficiently specific 1o trigger the right of
inspection under Rule 66 (BY. The Defence has not shown how all documents originating
in Rwanda and related in some way 10 1ts witnesses are material to the preparation of the
defence. In the Chamber's view, however, the more limited request 1o inspect tecords of
proceedings i the Rwandan ordinary cours or {racaca courts related o Delence
witnesses is sulficiently specific and matenial to the prepacation of the Defonce, So
limited, this category of documents must also be made available for inspection. Of
course, to the extent the Prosecution intends to use any documents originating in Rwanda

" I'rosecution Response, paras. 2-3, 6.

¥ Defence Reply, para. 3,

" Sev Baposora Appeals Chamber Decision, paras. $-10.

" 14 para, .

* The Chamber notes that, to the extent the Prosecution intends (o use any documents ihat fall within these
lwo categorics as exhibiis at trial, the documents would he equally subject to inspection for that reason.
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Modalitics of Inspection under Rule 66 (3}

13, On Friday, 19 Qctober 2007, the Prosecution allowed the Defence to inspect some
immigration files related to Defence witnesses. According to the Deflence, the
Prosccution did not make available for inspection any documents falling within the other
catcgories requested by the Defence. limited the amount of time that the Defence had to
inspect the documents, and did not ailow the Defence to make copies of any documuents it
inspected.'” The Defence submits that the right of inspection envisaged pursuant to Rule
66 (B includes the right to receive or make copies of inspected documents,'®

14.  Again, the limitations on the Defence right of inspection imposed by the
Prosccution are inconsistent with the Prosecution’s obligations pursuant to Rule 66 (B).
The Prosecution must make available to the Defence all documents that come under the
first two catepories. Moreover, the Prosecution must allow the Detence sufficient time to
inspect all documents made available for inspection. Finally, the Defence must be
allowed to make copies of any documents that it deems relevant to its preparation.’

5.  The Prosecution purports lo “reguire” that the Defence “indicate that the
Prosecutor too has a right to inspect documents and items that may come to the
possession of the defence as a reciprocal right of inspection is extended to his oflice in
return for this action.”® The Prosecution cannot condition its obligation to respect the
Defence’s right of inspection under Rule 66 (B) on the Defence indicating that the
Prosccution has a reciprocal right of inspection, This reciprocal right of mspection 15
enshrined in Rule 67 (C). and is triggered by any Defence request for inspection pursuant
to Rule 60 (B), regardless of whether or not the Defence indicates that this 15 so. 1f the
Defence refuses wo honour its obligations pursuant to Rule 67 (C}, then the Prosecution
should bring this to the Chamber’s attention.

16, To enable the Defence to have a reasonable opportunity to review the documents,
the ingpeetion must be permined immediately.

FOR THESE REASONS, the Chamber

GRANTS the Defence Motion in part:

" E-mail from Olivier De Schutter to Philippe Larochelle and Miche] Croteaw, dated 19 October 2007, L-
mail from Philippe Larochelle to Qlivier e Schutier, dated 19 October 2007,

" Defence Reply, para. 6.

"® Pratecntor v Karemera, ef of , Case No. ICTR-98-44-1, Decision an the Defence Motion for Disclosune
of Iems Deemed Material to the Defence of the Accused (TC), 29 September 2003, para. 13; see olio
Projecktor v, Miamana & Niezinaro, Case No. 1CTR- 97-20-T, Decision on the Defence Mations for
Crisclosure of Copies of the Prasceutor’s Exbibit (TC), 18 September 2001, paras. ¥-15.

* prosecution Response, para, T
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ORDERS the Prosecution to permit the Defence Lo inspect

(i} Any statements made by Defence withesses to any representatives of the
Prosecution,

{i1) Any documents related to immigration proceedings concerning Urefence
witnesses which are in the possesston of the Prosecution;

{itiy  Any records of preceedings in the Rwandan ordinary courts or Gucaca
courts related 1o Delence withesses:

And to allow the Defence to make copics of any such documents it deems relevant 1o the
preparation of its defence;

DENIES the rest of the Defence Motion.

Arusha, 5 November 2007 ' _
Q’Q (e leol s J e b
b Emile Francis Short
Judge

alida Rachid Khan —;
Presiding Judge Judgg:
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