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i TNTRODUCTION
l. Om 20 Octobgr 2006, duning the prescnlanon of the Prosecution’s ¢ase, the Proseculor
filed a Confidential Motion pursuant to Rule 68 (D) of the Rules on Procedure and Evidence
{“Rules™ to be rclieved ol the obhigatwn to discluse unredacted swements from wo
witnesses' who had given confidential mformation about war crimes sllegedly committed by
EPF r.:"mn:q::as.2 Appended to the Motion were the redacted statements thal were disclosed to the
Defence on 29 Scpt&nber Hira, The Prosecutor mdicated that he, when summoned wm do so,
would hand-deliver LP the Chamber «ining in camera copies of e unredacted stalements. On
7 December 2006, the Prosceutor filed 2 Conlidential Supplemenm| Motion for the Mation to
includc three more wimess statements.” The Chamber has obtained the redacted vorsions of

the statements as disglosed 1o the Defence.

2. The Defenco for Nxirorera requested the Chamber to defer its ruling to allow Lhe
Parties to ncgotiate a solutton, On 24 May 2007, the Defence for Nzicorera mformed the
Chamber that the negotiations had begn fruitless and requested that the Proseeutor’s Motions

be depied.

DELIBERATIONS

Applicable law

3 Rule 6% ((), read with Rules 68 (A) and 70 (B), pravigdes that the Prosecutlor, when
receiving information that hag been provided on a confidential basis and which may suggest
the ingoténce or mitigawe Lhe guilt of the accused or affect the credibility of Prosecution
evidence, “shall Lakg reasenable sieps [ ] to vbtain the consent of the provider to disclosere
of that matcnial, or the fact of its existonce, 1o the accused”. Rule 68 (D) further provides that
if the disclosure of (he materiai inter alig “may prejudice harther ongoing investigations, or
for any other reason may be contrary 1o the public inlerest™, the Prosecutor “shall apply to thae
Chamber silling ir camera to be relieved” of his obligation to disclose the materiai and “shall

provide the Trial Chamber (but only the Trial Chamber} with the information that is sought to

! Both wilnesses ure sdentified by the ER N4#s that appear on the Orst pages of their recorded statements.

* Prascoutar’s Mation to be Relivved of the (hitigation e Divclose the Mdentities of Ceriain Wimesses pursuani
g Sredecs GRCALL (O aend (D - Frded CONEIDENTIAL, Filed 20 Qotaber NAé,

I Supplemental Proseeutor’s Motion 1o be Relicved of the Obligarion ts Disclase the Meanties of Certain
Witnesses purtugnl o Rules 6300, (O and (O - Fifod CONFTDENTIAL, fiied 07 December 2004,
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be kcpt cnnﬁdenl‘ia].’/ Rule 3% (i1) further provides that during investigations, the Prosccutor

shail ke “special mgasures 1w provide for the safety of potential wimesses and informants™.

4. The Pmsccuti:;r submits in his onginal Motion that the Office of the Prosecutor
("“OTP"Y has cndﬁavr{:ured to conlact the two witnesses, wdoentified as RUO22 and R0239,
order 1o obuiin penniission to reveal their identities to the Defence or to provide them with
mtormation enabling them to contact the Defence, should they wish so. However, the OTP
only succeeded in getting in contact with R0022 who did not want his identily 1o be reveaied
to the Delence or to have any contact with the Defence. With regards o RO289, the
Prosecution has madk repealed efforts 1o conagt the Wuness, but without success; however,

the efTorts in s regird arc ongoing.

5. The Prosecubor submits that it would be inappropriate te disclose mformation
identifying the Wimesses bofore reasonable sieps have been laken 1w obuain their consent.
the Prosecutor further submits that disclosure of identlifving information would prejudice
further or ongoing idvestigations and may be contrary to the public interest, even if it would

not be possible to r.'-:}hl.act the Witnesses or oblin their consent,

6. The Chambgr js satisfied that the OTP has 1aken reasonable sweps to conact the
Wimesses and nhuin their congent 1o reveal their identifying information 1o the Defence.
Taking into account thal the Motions were filed in Ocrober and December 2006, the Chamber
concludes that the Plosecutor has fullifled his obligations pursuant to Rule 68 (C7),

i 1
7. When dccidiklg whether to relieve the Prosecutor of his obligation under Rule 68 (A)
lo disclose unredac ch wilness statements revealing identifying information, the Chamber
must bhlafee the ri%Lma of the Accused, the need for protection of victims and mformants, and

the interest of the Prpsecution and the Public that investigations be carried out elficicntly.

8. Trial Chamt#er [II has proviously mled ihat Ruie 68 (Aj mandates the disclosure of
identifying informdnon with respect 1o Prosecurtipn wimesscs, when their identity is
inexiricably connegled with the substance of the statements, and that the Prosecutor’s
obligation pursuznt to Rule 37 to take special measures to provide for the salety of potential
witnesses and informants, including requesting such orders as may be necessary from a Trial

Charmber or a Judge, cannot not conshitule, as such, an impediment to disclosure of
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identifying mformatipn with respect to Prosecution witncsses” The Chamber maintains Lhis

ruling,

9. On the basis.of the content of the wimess stalements in question, as shown in the
redacted versians of their statements, the Chamber finds that the identity of the Wimesses is
inexmcably connected with the substance of their statements. so that alse the information

wlentifying the Witnasses must be disclosed 1o the Defence pursuant to Rule 68 {A).

i0.  The Chamber accepts the Prosecutor’s submission that the statements 1n question
conlain sensitive mfrrmartion, which could alfect the security of the Wimesses, making it

necessary to order adequate meagures © protect them.

11.  Therefore, ag this Chamnber has observed in previous rulings, the Defence and the
Accused shouid be requeswed not ™ dissemipate o the public and media any of their
dentifying information and that should the individuals agree to an inlerview wilh the
Defence, after notifying the Prosecution, the Wimesses and Victims Support Section of the

! Trbunal (WY55) shall lake all necessary amangements Lo facilitale the inlerview.”

FOR THE ABDVEf MENTIONED REASONS, THE CHAMBER

L DENTES thd Prosccutot’s Motions pursuant 10 Rule 63 of the Rules of Pracedun: and

Evidence to be relisved of the obligation 1o disclose the identity of cetain witmesges.

II. H.}I%DERS tHe Prosecutor to disclose to the Defence urredacted copies of the wimess

statements mp question.

{II. ORDERS that the Defence for each Accused and the Accused persons shail not share,
reveal or d.i.qjcuss, directly or inditectly, any documents or any information contained
in any docyments, or any other information which could reveal or lead o the

identification of any person whose statement shall he disclosed pursuant to Lhis

* Prosecutor v. Théaneie Bagotora, Graien Kabiligi, Alavs Nabokuoe, droinfe Noenghvumva (Bagosard ef
af. ) (Cage Mo, [CTR-8-41-T), Decizion on Mrsclosure of [deouty ol Prosecution Informant (153, 24 May
2ikG, para, 5 Karemen2 ef af) Doeisian on Togeph Nwmirorera®s Motion 1o Compel Inmpeeuon apd Disclosure
{TC), & July 2005, para. 18; Karemern et al, Scheduling Crder (TC), 30 March 2006, para. 20

* Karemera et g, Docison an the Prosecutor's Application Pursuant to Rules 39, 68 And 75 of the Rules of
Procadure and Evidence for an Order for Condstional Disclesure of Withass Statcments and Other Documents
Pursuant t Rule 88(A), TC I - Rules 68(A) And 75 of the Rules of Pracedure and Evidence, 4 July 200,
paraz. § and %
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Decision, to gny person o1 entity other than the Accused, assigned Counsel or other

persuns wrﬁ#ﬂg on the Defence team,

1¥. ORDERS Lhz1|t the Defence for each Accused shall notify the Proscoution in writing,
ot reasonabled notice, and (he Witnesses and Victims Suppon Section of the Tobunal
(WVSS) if it wishes 1w contact any person who submitled a swatement to the
Prosecution I_I:ulaned to the RPF materal or a Credibiliny Statement, who are not
sobject to a Tnal Chamber's protective orders. Should the person concerned agres o

the interview, WWSS shall immedately undertake all necessary ammangements to

faciiite the intenaew.,

Arusha, 02 Novemnber 2007, done in Bnglish,

: [I(.r :‘. '1-.-#(__ !
Dennis C. M. Byron Cberdas Gustave Kam Vagn Joensen / VAt
Presiding Judge Judge Judge

[Seal “\'\-E'l_ﬂ_;[?ﬁf}fm”
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