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INTRODUCTION

1. During the presenmation of its case, the Prosceution intends to call Prosecution
lnvestigator Upendra Baghel as a witness. On 17 Qclober 2007, the Defence for Nzirorera
moved the Chamber, pursuant to Rules 54 and 73 of the Rules of Procedurce and Evidence
{"“Rules™), for an order cxcluding the tcsimony of that withess due to the Gilure of the
Prosecution to permitl mspection of certin materal onder Rule 66(13}." The Defence explains
that in its lemer dated 1 August 2005, it requested of the Prosecution that if it intends to have
Baghel testify that cartain docements or recordings were obtained from tard parniies, such as
apencies of the Bwandan government, ihe Prosccution discloss any receipt ot
contemporaneous records showing the transfer of that material to Office of the Prosecutor
{“OTP").} The Prosceutivn, however, ngver responded to that request, but has now informed
the Parties that it mtends to have Baghel identify a number of documents and recordings

which were cblained fom such parnces.

2. The Prosecution opposss the Motion.” It submits that the Defence failed o make an
adequate request [or inspection undet Rule 66{B); that ihe requirements for inspection are not
met due o the lack of specificity of the request, and that in view of the circumstances, the

remedy sought is inappropriate.
DELIBERATION

3. Rule 66{B} of the Rules provides that:
At the request af the Dcfence, the Prosecutor shall, subject to Sub-Rule {C). permit the
Defence to mspest any books, documents, photographs and tangible objects in his custody or
conlrol, which are material to the preparation of the defence, or are intended for use by the

Progzecutor as evidence at lial or were obtained from or betonged to the accused.

4, It is the established jurisprudence of this Tribunal that in cases where the Prosecuotion
refuses such inspection, the Defence may move the Chamber to order such inspection
provided ihat {i} the Defence clearly and sufficiently identifies the matenal sought; (it} the
material is within the Prosccution’s custody or contrul; and (i} the mamrial is intended for

use by the Proseculor as evidence at Irial or was obuained from or belonged to the accused, ot

U Joseph Weirerera's Matien to Exclade the Testimony of Witness Upendra Baghel, filed 17 Octaber 2007

{"Mairorera’s Motan™),

leter o August 2005; the Defones also refors o gral submissions it made i court on & July 2os.

? Prosecutor's Response to Neirareta's Motion 1o Exclude the Testimony of Witness Upendra Baghel, filed 22
Ccrober 2007 {"Prosecuter's Response™)
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the Defence makes a prima facie showmg that the document for which inspccﬂon is sought 1s

material to its prcparation,®

Are the requivemcnts for inspection met in the present cuse?

5. HRelying upon two Trial Chamber decisions in the Bagosora ot al and Zigiranyirazo
cases as well as the Appeals Chamber's Decision of 25 Scprember 2006,” the Prosccution
dispules the specifigity of the malerial sought for inspection. It submils that upen a
sufficiently specific mquest, the Chamber could order the Prosecution to permit the Defence
to inspect certain calegories of documents if these documents are desmed to be either
material to the preparation of the defence or intended {or use by the prosecution a5 evidence

at irial,

6. nits Decision of 25 September 2006, the Appeals Chamber recalied that inspection of
a precise category off documents is permitted.® It also held that the Prosecution’s disclosure

abligations under the Rules must be interpreled broadly in accord with their plain meaning.”

7. in the present case, the Chamber is satislied that by seeking inspection of “any recept
af contemporancous reconds showing the transfer of material from third paries to OTP” in
connéction with the doguments and material about which the Prosecution intends to have
Baghal testify, the Defonce’s request is sufficiently and ¢leatly identified. Such request docs
not creale just a “broad alfinmative ohhigation”™ on the Prosccution, It is also clear that those

documents arc 1w the Proscoution™s pﬂﬁﬂcssjon. Any rceeipt or conlemporaneous recands

* Prosecweor v Ndayambgje ec al., Decision on the Defence Maotion for Disclosure, (TC) 25 Sepember 2407,
pard. 1 Prosecurar v Ragesseqe NofOTR-$8. 41 AR7E Decision on Intetlocutory Appeal Relating to
Pisclosure wader Rule 64 (B) of the Trbunal's Rules of Pracedure and Evidence £AC), 25 Scpternber 2006,
Provecyor v fheladic ef @, Case Mo, 1T-Y6-21-7, Diocision on the Motion by the Accused Zejnil Delabic far the
Disclosure of Evidence (107), 26 September 1996, See also Prosecutor v. Karemera #f af; Case No. ICTR-98-
44-T, Dreeision on foseph Mrrorera Mution to Compel Inspeetion and Disclosure (TC), § July 2005, para. 9.

* The Prosecution cofers 10 Proseowion v. Bagrsorea et af., Case Mo, WOTR-28.41-T, Decision on Kahiligi Motian
for Inspecuon of Documents under Rule 66{F) {TCY 6 December 2008 ("Bugusora Trial Chamber Decksion™),
paria, 4 . Bagosors et al. Decision on Interlocutary Appeal Relating to Disclosure Under Mule G8(B) of the
Tribunal’s Rules of Procedure and Evidence (ALY, 25 September 2008, para 10 (“Sagosera Appeals Chamber
Decistan'™y, and Prosecutor v Zigiranvirazo, Case No [OTR-2M1-73-T, Decision on Defence Motion for
Cristlogure under Ruole $6[13) pfthe Rules £TC), 21 February 2007 (" Zigiranpirazo Imal Chamber Degision®™) as
follows: The proeccunon refers further we the Zigirmmyigaza case i which o is stated that the “[c]hamber is not
in a position to meamingfully review which documents the Froscouhion imlends to use a5 cxhibnts”, and thus,
must agcept the Progecution’s submassion that nane of the requested documents is responsive to that category.”
To determine otheraise would bt to impose just the “bread, alfirmative ohligation on the Proscoution to
disclose any and all documenms which may he relevant ko (ts cross-examinahion™ that the Appealy Charber
rejected.” {Prosecution's Submissions, para. & (footnoles omined).

‘f Augorora Appeals Chamber Decision, para. 10,

" Hugasora Appeals Chamber Docision, para. 8§ see alie Karemera ef af, Case Wo. ICTR, 93-LL.AT1 7,
Decisian on [nterlocutory Appeal Regarding the Rule of the Prosccutor’s Flectrenie Dhsclesure Saite in
Dhscharging Dhsclosure Obligations, 30 June 2006, paras. 9-13 Kritie Appeal Judgement, par B30 The
Prisecutaor v Fikomic Alafkic, Case No. IT-95 [4-A, Judgemen, 20 July F004, paras. 263, 260

Prosgcutor v. Edouard Karemera, Mathicu Ngirumpatse and foreph Meirorery, Case No. [CTR-98-44T 375
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showing the transfor of malerial from third parties (o QTP (hat the Prosecution intends 1o
admit inte cvidence Jduring the testimony of Baghel arc “material intended for use by the
Prosecutor as evidence at mal” and may be relevant to the preparation of the defence of the

Accused, mcluding the cross-examination of the witness,

8§ Tha Chamber noles that in the Trial Chamber Decisions referred w by the Prosecution,
the issue was not the same as the one presently at stake. In bolh cases, the Defence sought
inspection of documants that it believed would be wsed by the Prosceution during Lthe cross-
examination of Defeace witnesses® The Trial Chamber accepicd that “il may be difficult or
impossible to know whether 2 document will be tendered [by the Prosecution] as an exhibit
[during Lhe cross-examination of the Defence witness] until the witness’s testimony-in-chief
has been heard.™ Here, the Chamber cannot accept that it is difficult or impossible for Lhe

Prosecution 1o know what exhibit it will lender during the examination of its cwil witness.

9. ‘The Prosecution acknowledpes that the documentation that the Defence for NNawvorcra
seeks can be disclosed to the Parlies as a function of an ilemized listing of proposed exhibis

that would be offered through the invesiigator.

13. In those circumslances, the Chamber {inds that inspection of the said matenal should be

grantcd.
fs exclusion of the evidence warranted?

11, The Defence copkends that it has been prejudiced by the delay in disclosure because it is
now in the pasition af having no way 1o test the credibility of the wimess or the accuracy of
his assertions.” It submils that this is another violation af the Rules and orders of this Trial
Chamber by the Prosecution. It therelore moves the Chamber to exclude the testimony of

Witness Baghel.

12.  Exclusion of the cvidence is an extreme romedy. The Chamber has already decided W
order the inspection. This is the usual remedy. In view of the conduct of Lhe casc, the
Chamber does not expect that the list of exhibits to be disclosed will provide any surprises.
However, 115 ingpection 15 nonctheless required. Althouph the Proscention is approaching the

end of its case the Chamber has considered that Witness Upendra Daghel cannot be called

¥ Bagosore Trial Chamber Detision, para 1; Zigiramyiraze Trial Chamber Decision. para. 1.
¥ Baposard Triasl Chamber Decision, para 4.
¥ Nrirarera’s Wotion, paea 11.

Prosecutor v Edowrrd Keremera Mathisu Nyirumpatie and Joseph Nzirurerd, Cage Na. [CTR.98-44-T 4%
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before the week commencing 12 Wovember 2007, and that the inspection can be underiaken

g0 that Lhe accused will havi adequate tme and facilities to prepare their defence.’

FOR THOSE REASONS, THE CHAMBER

L ORDERS cthe Prosecution to file within 3 days the will-say statement of Witness
Uipendra Raghel and the hat of exbhibils it intends to tender durng his testimony;

LI ORDERS the Prosceution 1o permit inspection of any receipt or contempoinsous
recands shewing the transfer of material or documents from third parties o Office
of the Frosecutor which will be tendered mto evidence during the lesimony of

Witness Upendra Baghel;

ITMl. DENIES (he Defence Motion for exclusion of the tcstimony of Prosecution

Witness pendra Baghel,

Arusha, 30 Octobgr 2007, done in English.

: I
Vit - g
A L ' ——
With the cpnsent and on Gherdao Cruslave Kam ag’nﬁ'&?ﬁ:ﬁ
behalf of
Dennis C, M. Byron
Presiding Judge Judge Judge
{Absent during signature}
|5ea1,;¢:f’tﬁ'¢ Tribunal]
£R5 :
Vi
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