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INTRODUCTION

! The Prmsceutton enlisted four prospective expernt witnesses, Alison Des Forges, André
Cruichaoua, Bipaifer Nowrojee and Charles Nlampaka, whose repors were filed under Rule
94 His of the Rules of Procedure and Evidenee (Rules™) fallowing numerous Trial Chamber

decizions.'

2. On 21 August 2007, the Chamber granted Joseph Neimrera®™s Motion to imit the
scope of the evidence of André Guichsoua and Alison Des Forges.” On 26 September 2007,
addressing another application of Joseph Mrirorera, the Chamber Tound that Charles
Niampaka was not gqualified to provide an expedt opinion an issues addressed in the repont
filed.” Int this later Decision, the Chamber recalled the applicable law and jurisprudence on
the admission of expert evidence.” In the 21 August 2007 Decision, the Chamber only dealt
with the lepal argumenis raised by the Parties concerning Guichaowa and Des Forges.
However, as the Chamber noted that the Accuzed had fled 2 notice that they do not accept
the gualification of the prospective expers, it fudher found it necessary to hear the Parties on

. 5
that 1ssue.

1 The Accused and the Proscoution filed their submissions accordingly on 8 October

2007. The Accused dispute the quatifications and admissibitity of the expent evidence.® the

U Proserutor v Edoucrd Karcmwera, Morhien Nparlimpatse, Jdoseph Noirerere, Case Noeo ICTR-9E-44-T
{“Rorgsecre g of ™y, Devision oo Jogeph writerera’s Maotien For Deadline For Filing of Reperts of Experts
(TCY, 16 May 2K Decition oo Peoseculars Metiee of Dejay in Filing Expert Reponts and Request 1or
Adbliional Time w Comply with the Chamber Declsion of 16 May 2005 [TC)L 9 Septomber 2000, Thcision o
Mution 1o Sel Deadlines For Viling Expert Reports of Rorvojee and Beyntjens 170 20 Sepremnber 2005, Oral
Decision on Exelusion of Testimony of Alisen Des Forges and Granling Extension of Tine for Disclesure of the
Cxpert Repor [TCY 3 Ogtober 2005 Decizion Grapting Extension of Time ta File Proseoution Expert Report
{0, & November 2005, Dacision an Prosecution Request tor Additional Time to e Expert Report and Jossph
WNargrera™s Moatioo w3 Exclide Testimany of Charles Mtampaka (70 12 December 200%; Order On Filing of
Expert Report of Charles Mtampaka (1C), 31 Jonuary 2006: Degision on Prosecutor's Notice of Delay In Filing
Expert Report OF Professer André Guichnoun: Defence Motivn To Exchude The Wilness" Testinuomy: And Irial
Chamher’s Order To Show Cause (10 1 Febouary 2006; Tecision on Delay io Filing of Fxpert Report uof
Chacles Sunnpeka (T0), [3 Fehroary 20806, The report af Alison [Xes Forges was filed on 1 November WS the
repon of Anded Cimichacus was filed on 7 March 2006 the report of Binaifer Nowrojse was filad on 30
Sepizmber 20035 and the report of Charles Mampaka was led on 21 Manch 20406,

? Kgramere ef oof. . Decision on Joseph Neirorera s Mation to Limis the Seope of Tostimony of Tsper Wiknesses

Alisen des Forges and Anded Choichaguwa (17C), 20 Aagast 2007,

Y Kremeea f af | Decivion on Joseph Nritorers's butian 1o Preclude Testimuony by Chacles Niampaka (TC), 246
Seprerther 2007,

£ Mhid, paras. T8,

Y Karemera of af , Order for Sybmissions on e Prosecution Prospeclive Experts Witnesses [TC)L 1 Chotee
00T

P Gymisgion de Edouard Earemera suie 3 la “Dreder for Submissions on the Prosecution Praspective Exppors
Witnesses™ du 01 Qclobre 2007 (Karemerg™s Submissions™ ), Observations pour M. Ngirompatse suits & 1
“{rder for Submizsons un the Proseastion Prospective BExperts Witnesses” du 4210407 MNgirumpusic's
Submissiens™: Jeseph Neirorera™s ¥ubmission op the Qualifications ol Fxpert Witnesses {7 Nziroren's
Suthinis s ).

The Prarecurar v. fokmsard Karemura, AMothrep Noiresporse aodaraph Moorera. Case N, WOTR-9840.T 23
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Frosecution submits that the three witnesses are qualified as expens and moves the Chamber
to admil in evidence the reponts ol cach of the three proposed exper witnesses, o assign

appropriate exhibit numbers to them and 1o schedule their testimony in this trial.”
DMISCUSSIONS

4, Rule 94&is of the Rules of Procedure and Lvidence reads as follows:

{A}yNotwithstandipg,  the provisions of Rule 68fA)({), Ruole 735 BIivid} and
Rule 73er{Bi(iii){h} of the present Rules, the full statement of any expert wimess called by s
party shall be diselowed to Lhe opposine party as early as possible and shall be Fled with the
Trial Chamber nat kess than twealy-one days prior lo the date on which the exper] is expected

to testify.

(B within fourteen days of filing of the statemeny of the expen wimess, the opposing parry

shall le a notice fe the Trie! Chamber imdicatimg whether:
{i} [t accopts or does oot accepl the wimess's qualification as an expert;
{ii} 1t accepts the exporl withess statement; or
{iii) [t wishes to cross-gxaming the cxpert wimess.

(1 1F the spposing parly accepts the statement of the experi witness, the statetnent may be

adrmitted invo evideiee by the Trial Chamber withuut calling the witness o testify in person.

Preliminary Matters

Admissibiliny of the observartiong of Edouard Karemera and Marhiew Ngirumpatse
eowncerning the admission of Binaifer Nowrgjee s evidence
5. The Prosecution nales that only Joseph Nairorera has filed & notice in accordance with
Rule 944is objecting 1o the qualification of Binaifer Mowrojee ag cxpert witness and to the
admission of het repuﬂ.e‘

£ As held by the Appeals Chamber, nothing in Rufe 94 bis of the Rufes implies that,

absent 2 timely motion from the party opposing an expen, @ Trial Chamber is obligated to

Prosernor's Submissions; Oualificativons ol Prosecution Dapert Wimnesses [MProsoouton™s Submissions”). pars,
4.
* Prosegutor s Suhmissions, para. [

The Provecurar v, fdawrd Baremera, Mafion Npirrorysre ad Joseah Arirareea, Case No [0 B29B-da-T 312
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admit expert testimony or to accept a witness's qualification as an expent” Failure to il a
notice under Rule 94 Afr cannot be construed as a waiver of the rights of the Accused. The
Chamber will therefore consider Edouard Karemera and Mathieu MNgirumparse™s submissicns

concering Rinaifer Nowrojee.

Scope af the Degiston

7. In his submissiens, Fdouard Karemera suggests that the Chamber’s Opder of 21

Aupust 2007 was determinative on the question being addressed in the present Decision.'?

3 In the 21 August 2007 Decisien, the Chamber considered the application of Joseph
Nzitorera as to whether expers witnesses Alison Des Forges and André Guichaoua should be
precluded trom offering opinions advening to the acts, conduct, mental state or criminal
responsibility of the Accused on the basis thar they go to the uhintate issves in the trial or,
alternatively, on the basis that it would be unfair to admit them.'' The Chamber concluded
that such opinions, althpugh not anfair 1o the Accused, should be excluded on the basis thal
they usurp the function of the Chamber as they go to the ullimate questions of guilt or

inocence o the Accused.'?

9, The issuc here is whether the testimony should be admilted as expert testimony. This
iy ittespective of the fact thal portions uf it could not be admitted on the basis that those
portions would be deerminative of the guilt or innocence of the Accused. Although the
iestimony, if given, would not be unfair to the Accused it is stil] within the competence of the
Uhamber to consider whether it should be admitted as expert testimony in accordance with

settled jurisprudence,
Ferir Dire
10,  The Proseculion submits that, whilst resolving the issuc of gualifications by written

motion in advance of s¢heduled testimony may be a welcome departure from the leagthy varr

cire procedures thal have absorbed countless huours in previous trials before the Tribunal,

should this Chamber query the gualifications of the proposed expers, or the scope and
definition of their expertise. genuine dispute oun such matters may be more appropriatcly

addressed by extending the inguiry by additional eral examination of the exper! witnesses in a

¥ Pruseculor v Sphesire (ocrmii, Case kg ICTR-2001-449-4, Judoement (A, 7 July I0CH, poara, X1
{“Creepedriin Appoeals Chaniber Judpement™)

Y Karemera’s Subfissions, pari 3.

N Kuremiera of al., Dazision on Joseph Mrirorera's Moten Ly Limil the Scope of Testimony of Expen Wilnezsaes
Abson des Forges and Anded Guichioua (T, 21 Awgus 2007

'* Ihidt, para. 3.

Fie Pravocautor v Fadowrd Karemere, Sottrice Ngiminpatie ard Joseph Xoirordrg, Case Mo WCTR-#3-44-T 42 o
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vair dire hearing,”  In its submissions, (he Prosecttion recogmises thal this is a vefr dire
procedure and argues that this could be approptiale. Haowever, it seems to suggest that a fon-
oral vgir dive procedury is only appropriate when the Chamber does not have querics, and

that any queries should be resolved by an ol hearing

(N As the Appeals Chamber pomted out. “whereas the Rules lay down a specific
procedure for admitting an expen witness’s epon without heacing the witness, subject Io its
accentanee by the oppoging pary, they do not require a “woke dire™ examination of the person

wld

called as an cxperl.”™” Pursuant to Rule 80 A) of the Rules, the Chamber is not bound by

national rules of evidenae.

12, Even assuming that there is merit in the arpument thal ¢cenain types of decision-
makme could be berler informed by additional evidence or oral hearing, it would be for the
Chumber to conclude that it requires additional material on which o reach its decision.
Howewver, in this case the information filed is comprehensive; there are no factual issues that
have heen raised on the evidence. The argumentation is all aboul the legal cunclusions that
stiould be drawn from the facts thar are hefore the Chamber. Tihe Parties have advanced the
legal arpuments on which they rely, and oral recitstion should not add weight ar
persuasiveness.  In these circumstanees, the Chamboer s sufficiently informed o draw

ceilclusions and decide without any further hearings of 1he Parties.

On the Merits

L3, Rule 94 bix only sets forth a procedure by which an expert’s report can be aceepied
into evidence without that expert tesiifying.” In other respects, the admission of expent
lestimony (s poverned only by the general provision of Rule 89, which entrusts the Triai
Chamber with broad discretien to cmploy rules of evidence that “hest favowr a fair

determination of the matter before it and are consonant with the spirit of the Swatute and the

general principles of lagw, ™'

' proger mor's Submissiong, pagas. 3-6.

T Progecuior v (Tporpes Aradersor Retagaeds, Case Mo JCTR-96-1-A. Judgement (AC). 30 May XN
para 16d; Proseculor v Niyparasesabocka of al . Case Hou ICTR-97-20- ARTE, Decision on “Appeal Of Acgused
Aribre Shaloen Meahobali Asgiost the Docision o Kanpghashi's Ocal Motion to Cress-Examine Mibohali
Lising WNuhahali’s Swatements ta Prosceution ivestigators In July 19977 {AC), 27 October 2000, paras. 12-13.

2 {Tacumbiod Appeals Chamber Judeement, pars, 31,

U v,

e Eronertor y Eduuard Koremera, Morhicy Ngimenpatse e Josephe Nrivorera, Case Mo, ICTR-98-44-T 512
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1. Anexpert’s estimony is estimony intended to enlighten the Judges on specific issues

of & technical nahire, requiring speciai knowicdge in a specific Geld."

15 This Chamber has already reminded the Farties ol settled jurisprudence that expert
evidence must meet the followmg additional requirermnents in order to be admitted: (1) the
Chamber discretionarily deems it necessary to hear an exper on 3 determingd ssue: (i) The
prospective witiess is an expert on thal determined issue; (11i) the statement or report is
reiiainle; (ivi the sratement or reporl is relovant and of prabative value; and (v) the substance

of the statement ar repart falls within the expertise of the witness.

1o, The Prosecution acknowledoes that the qualification of a person as an experl iy
dependent on two additional factors.'” Firstly, the withess called as an 2xport musl "possess a
relevant specialiced knowledge acquired through eduocation, expertise or training in his
proposed ficld of expertise™. Secondly, the Chamber must be eonvinced that the ¢xper
evidence could assist it in understanding the evidence presented or in determining a fact in
issue.” The fact that a person may have been recopnized as an expert in other trials does not
automatically qualify him or her as an expert witness.” As held by the Appeals Chamber, “a
witness's gualification as an experl lurns on the conrtribution he or she can make to a Trial

Chamber's analysis of a particular case ™

7. 11 is the Proseculion™s submission that all three expen witncsses have the requisite
specialised experience, knowledgs, and skills to be qualified as experts under the criteria

established by the jurisprudence of this Tribunal.

Alison des Forges

(8. The Prosecution submils that Alison Des Forges is an intemationally recogrised

scholar and human rights advocate with extensive publications in her primary tield of

Y Prosecurr v Laerenr Sermanza, Case Moo JCTR-97-20-A) Jydgement (AC), 200 May 2005 [(“Semarga
Arpeals Chamber Judgement), paras, 303-304.

 Peasprutar v Jogn-Pawl Gha@resy, Case Mo, ICTR-26-4-T, Decisien on Defenee Molion fur Appearance of an
Actsed ay an Expent Witness (TC), 9 March (998 e Teibunal is of the view that theee is 2 fun damental
Jilference between, on the one hand, a withetss callad o lostite abowt the etimes with which the gooused i
directhy charged and on the other hand, s exper witness. whose wshmony 18 intended w enliphien the Judges
o specifie igsues of @ rechnical nature, roquiring special knowledge in a specific fusdd ™). I apwsther more Teoot
case, the Appeals Chamber has confirmed that there was no error moa Trial Chambee's denial to hear an expert
witness on imernational erdminal law. See: Prosecalor v Milewir Stafic, Case Moo IT-972-24-A4 Judpement
{02y, 22 March 2006, par, 164

" Progecutar’s Sutmmissions, para 14,

% Nempnza Appeals Chamber Tudgement, paras, W2-300: Gacwmdrnes? Appenls Uhamber Judgement. para. 32,

E Gaemmbitg Appeals Chamber Judgement. para 32,

 Tnewmbit Apprats Clamber Judgement. pare, 12,

T Prowecnfor v Sdogrd Keremero, Muthuey Ninremparse and Joseph Nrirorerse, Uase T, CTE-98-49-1 012

-
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expertiser African history, particularly focused on state structures in the region of the African
Great Lakes, including the recont history of human rights abuses, ethnic violence, political
instability and penocide in Rwanda, It stresses that she has deawn upon such expertise in
offering expert opinion evidence before numerous coures, Iribunals and administrative
hearings m Europe, Norlh America and in international agencies. Alisun Des Forges has

already been qualified as an expert in 10 trials before this Tribunal.

19, Nome of the Accused disputes, as such, the general gualifications of Alison Des
Forges as expert In African history and in particular, the Great Lake Region and Rwanda”
The Chamber agrees that her expent status to that scope is beyond reasonable dispute and has
Been recognised in many instances over the years. However, the question still remains

whether the Chamber will be assistéd by her testimony.

a0 In the Fre-Trial Bricf, as recalled in its submissions, the Prosccution provided
substantial notice of the scope of the evidence of Alison des Forges as related to (i) “[t]he
notion of race and athnicity in BEwandan history 2nd culiwre and the manner aod
citeumstances under which debates over ethnicity were resurrected by the elites during
periods of social strife; the notion of the *Revelution of 1959°; [the] regionalism as a factor in
the perception and manipulation of ethoicity; the tremiment of sexual violence in Rwandan
cultere and society, ete.”; (17) "[1lhe mechamsms al sogial contrel and mobilization, as
mantpulated by the state and (he elites in Rwandan society, particularty the role of the MRND
political party and the terriiocial administration. but also discussing the rele of the chuich and
the lepacies of colpnialism™ (1)) “[aln explanaiion of the soctal and historical characler of
Butare and Ciitarama i relation to the rest of the country: the character of Kibuye and the
narthern prefectures of Gisenyl and Ruhenperi, including a discussion of the ethnic
composition of Rwandan society in relation to regienal patterms of ethoie distribulion™;
fiv) “{f]he nation of mrallel and de focto systems of avthority and control in Rwandan
seciery™; and (v} the historical conlext of cerlain key events “with expanded discussion af
their significance, inchuding a review of the history of hwnan rights abuses and eihnic

tensions in Rwanda from 1959 anwards™, ™

21. 1t is the Prosecution’s theory that the 1994 genocide was orgamised by high level

govemment, military and political party authorities. while the Defence’s theory is that the

B aremera’s Submissions, paras. =7 Nginimpaste's Submissions, para. 20 Mzirorera's Subinissions. para. 3.
M nnex 12 1o the Yroscounion's Sulimissiong: see: Prosecution Pro-Teial Griel, pomg. 20 1 56 and summary of
the anticipated testimony atached to the Pre-Trial Bried.

The Presecutor v Edoteed Kuremere, Alaelticn Ngirwmputee ood Josepdr N2ivorere, Case Wo, ITTR-98-44-T 12
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violence was not mobilised and the massive killings were a spontaneous outburst of an
enraged population that the Accused were powerless to conmal™ According to the
Prosecution, Des Forges™s testimony wil| be of assistance in placing the arlifacts of the period
1990-1994 in their social and historical context and to delincate patterng in history and social

arganisation in Rwanda that will assist the Chamber in its appreciation of the evidence ™

22, In the Chamber's view, the factual questions o be decided in the case do not reguire
expert assistance. Review of the proposed testimony of Alison Des Forpes indicates that her

opinions address issues on which the Chamber has raken judicial notice or heard testimony.

23, The discussions on race and ethnicity are no longer issues on which ¢xperT @stimony
is required, Insofar as they are relevant o the proof of ciements of the crimes charged in the
indiciment, they aré matters of common knowledpe. The Chamber recalls its Dectsions of 2
Movember 20035, wherd it took judicial notice of “the fact that Hutu, Tutst and Twa were
protected groups falling with [sie] the scope of the Genocide Convention of 19487, and 11
Drecember 2006, following the Appeals Chamber's directives,”’ where it ook judicial notice
of the commission of a penocide against the Tutsi between 6 April and 17 July 1994 % 1
addition the Chamber has taken judicial netice of numerous adjudicated facts in which issues
of ethnicity were addressed.™ The Chamber thercfore considers that it is nol nccessary 1o

hear expert evidence oft the issucs of race and ethnivity.

24, The role of the MEND political party and the territorial administration has been the
subject of evidence in the trial. Evidence has been heard from officials in the government and
the territorial adminismation, from leaders ol the feterabarnee and from members of the
pubiic. There has been festimony oy persons who were actively involved m the evems
between the period of 19901994, The Chamber does not need expert testimony 1o assist in s
cvaluation of those testimonies, Whether the Prosecution has proven the elements of the
crimes charged will depend on the Chamber's assessment of the credibility of the tstimonies

that have heen adduced: the assistance of expert testimony is not required,

S prosecutor's Submissions., paradl,

* Mhiderr. .

T Rarenwra et of., Case N O TR-98-44-ARTI00). [cision on Prosecutor's Inteclocotery Appeal of Decisin
an Judicial Motice {AC), 18 une 2106,

o remerg ef al., Decision on Presecution Maoticn far Judizial Natice (1C) 9 Movember 2005 Decision on
ﬁ;pp-cal:i Chantber Remand of Judicial Motiee {107, 80 Decerrtben 20006,

W fhidem

Te Prosecttor v, Edinaw Karemera, Mathiew Ngfrumpedse and Jomeph Mefrorero, Cose No. ICTR-98-44-T m‘;f_
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25,  In those circumstances, although the historical disseriatioms are interesting and
imformative, the Chamber does not requite assistance of the experlise to understand the

evidence adduced and come 1o 1ls conclusions on the guilt or innocence of the Accused.

Andeé Gaie oo e

26,  According 1¢ the Prosecution. André Guichaoua is 8 highly esteemed scholar with a
well-cstablish career as an academic in the Nercely competitive French university system: he
has completed studies in Development Economics and in Sociology to postgraduate level,
including a docitoral degree from the University of Paris in the area of Social Sciences, by
wllich he became specialised  particularly in the {ireat Lakes region of Alvica. The
Prosecution submits that Guichaoua has relevant praclical experience in these areas as well,
ineluding “socio-political research in Rwanda”™, and thal he was on mission in Rwanda from 4
to 11 April 1994, and i5, therefore, an cve-witness 1o events that cocurred during that fime,
He has several relevant publications to his name, which are listed in his curriculun vitae, The
Prosecution also recalls that Guichaoua has testified before the Tribunal in the capacity of an

experl witness in six prgvious trials.

27, Based on André Ouichaoua’s gualifications. practical experience and relevant
publications, the Prosecution asserts that he is qualified to offer the expert opinion in the field
of socio-political science, as noted in the Proseewlion’s sommary annexed to the Pre-Trial
Brief® The Prosecution submils that Guichaoua will assist the Chamber to appreciate the
evidence in relation to the MRND": power 10 mobilise the territorial adminisiration and
militias.*' 1t stresses that this contribution is cven more imporant given the Chamber’s

preclusion of the evidence of Niampaka.*

2% Although the Chamber acknowledges the fact that André Guichaoua has earned his

reputation as an experi in sociology, it is the Chamber’s view that the opinions of an expert,

" Aceording to the Prosecmion's Sobmissiong {Anney B and the Prosecueion Pre-Teral Hrict the expert
apimon of André Guichaowa will cover: (i) *[1]he biegraphiss of Karemera, Ngirumparse and Nzirorera, their
tamily hackgrounds. regioral alfiliations, Mstory ot polineal appointments and allegianees, cte.” and hi way in
whivh after the dismantling of the MRND 35 a party-state, the aecused maintained their pawer and influence
through 1be so-called Hutu Power: (i) Ul stoaggles within the MBND prioe to 1994 how regionalivin aod
pasronage impacted wpon Hyvalries swithio e MRNEG the forees thiat led 1w mulfipartyism and how the MREMIY
renovated itselt Lo deal witle mualteperdvisom™, (nip the cuntrol of the repional teretoria admimsization by the
MR MY betiore 19927 (iv) e naabiliz{ation] {of] the territorial adminisicmwn, the milicary, the militias, cbe” by
(e WEINTX: and ¢v) “the eote af the accused [, ] in torpeulating [The] policies (of the Interim Government] and
rpelrating the genocide.”
" Prosecuear’ s Submissiong. para. 42
2 Mhickim

The Prasecuior e bdowrd Raremera, Matueu Xipeangracie anad Josepl Nrivorera, Case Moo ICTR-5-H-T 912 A
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which arc 10 a large extent based on material similar to that jed in evidence in the trial, are nol

necessary Tor it to appreciate and evaluate the factual issues in the tial.

29 Alot of evidence related to the Acewsed, their alleged power and influcnce upon the
Hums Power, their contrel of MRND and the [nterim Government has already been adduced
in evidence ™ The MRND is net on fria). The Chamber will have to assess the individua)
criminal responsibiliny of the Accused. The Chamber has been hearing and evaluating the

restimony and 15 sausficd that it can reach its decision wirhoul the assistance of an expert,

30, Furthermore, according to the introduction 10 André Guichaoua’s report, his aim is 1o
show the rols played by the Accused in the political sysrem and leading vp 1w the 1953
events, notably through the Inferim Govermnent, while addressing the professional and
political carcer of each Agcused, H Many of the opinfons he has expressed are determinative

of the puilt of the Accused and could therefore mot be admiticd by the Chamber,

Hinaifer Nenrrofec

3. The Prosecubion describes Bmafeir Wowrngpee as “a human rights lawyer and scholar
wilh cxpertise on gender-related crimes in situations of armed conllict™. According to her
crrricufum virae, she has several publications to her name, including a thesis on “Joining
Forces: United Nationsy and Regional Peacckeeping Lessons for Liberia” and has been a
fectarer at Harvard Universiny since 1992 where she co—teachics Human Rights Advocacy and
superyvises students engaged in human vights clinical projects. The Proscoution assens that
she has practical experience in investigating human rights viclations, notably pender issues:
she conducted human right research and investigative missions on women’'s rights violations
in Kenva, South Africa and Rwanda from 1993 until 1096, She also has testified before the

Tribunal in the capacity of an expert witness in two previous cases.

32, According 10 the Prosccution, Binaifer Nowrojee will offer expert opinion cvidence

on the foreseeability of gender-based crimes in situations of armed conllicl and the gendered

11

" Sew for ipstance at page 7 cAn ambesis ool the ole of MERD leadors during that period prosupposes
wnderstanding of the entice power systom that bad soll been under the stringent control of Presidem  Juvénal
Habyacimana. |...| it would be proper for me 1o regularly menion the srfective decision-making bodies. their
linkage and hieratchy. and cspecially proceed to the historical reletionship between the civilians and suldicrs.
[...] 1 have so Eir buse my analysis on 3 sintilar approach o the Jegal one that refies on the viclims ard 1he
eslsblished crimes and then works backwards 1o the accusced and then speeitving their passible relationship oo
responsibility in the mstigaton or commission of those crimes, T belicve that this deductive approach is material
to understanding the behavior of subordinates, whose tunctions. apeas of jurisdiction and inervention can be
wery clearly determined and delimitcd.™ See alsg the conclusions 0 the suthor at pages 2032008,

T Prevweror v, Eavare Kpremero, Afathnee Ngewespatoe corbed e Moeroranz, Case o [CTROGE-4LT 1iv12
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nature of genocide, crimes against humanity, and war crimes.’® ‘This marer is connected 1o
the Prosecution’s allegalions that the Accused arc responsible for rapes as such ¢rimes were

the narural and foreseealle consequence of the object of the joird criminal to kil the Tutsi. ™

33, Even though Mrs Nowrojee seems to be gualified in relation with sexual violence, as
with the previgus experts, the subject-area of her report kas becn addressed by festimony in
the trial, which the Chamber is quite capable of evaluating without the assistance of experts.
The issue of whether the Accused foresaw rapes as the natural consequence of killing the
Tutsi is a question oF fact. This has been the subject of estimony of witnesses as well as
admined written statements of rape withesses and victims, and judicial nofice.”” The
agsessment of faclual evidence in conneclion with the crimes alleged In the Indictment s nol

a class of subject on which the Chamber requires any assistance from an exper.

34, Furthermore, the Chamber notes thar the material on which the exper’s opinion is
based is much the same as the material on which the Chamber s being asked to make its
findings of fact. The fact that the expert may have accessed a targer material base is not a

reason for prefeming that opinion to 1the findings made on the evidence adduced in the trial.

35, In view of the circumstances of the case, bearing in mind the evidence adduced thus
far and considering the Prosecution’s submissions as to the anticipaled scope of the proposed
expert withesses, the Chamber is not satistied that expert cvidence is requirsd 1o analyse and

understand the evidenco bafoee it

38, In its subwmissions, the Prosectttion reminds the Chamber that “on several occasions
when the prosecution scughl to explore certain lines of inquiry with factual witnesses, the
defense obiected that such questions should be reserved for cxpert witnesses that wers
expected 1o testify in the trial. ™ It recalls that documents from the perind 1990 10 1994 have
entered the trial record as defense exhibits, ofien over ohjection from the Prosecution, “with
the undersianding that experl witnesses would later be requestad to comment on the exhibit to

provide context and to explain its signiﬁcancs."ﬂ The Prosecution alsa submits that given

# Pposecutor's Submissions, para, 43,

ot Five of 1he Indictment. See alse paragraphs 4. 5,6, 7. %, 14, 13 and 16 ol the Indictment which oulling
the general allegations of the joint criminal entecprise and relate Lo Count Fiee

Y Varemero o of, Detision on Appeals Chanber Remand of Jodicial Notice (TCL 1] December 2006
Diccision wn Reconsideration of Adomission ot Wrirten Statemeney and Admisiion of the Testimony of Wiiness
GAY (TCh 28 Scptember 2007,

B bppgecutor’ s Submissions, par. 24 at [eotpote 32

* hidem

Fhie Prasecuraor s Fdowwd Karomera, Matvioy ¥igmompseatoe oo Joseph Nororeea, Cage No WOTR-E-H-T LIz .
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the Che nber’s inability 10 fully anticipate the defence case and its a-guments, it is highly

advisab ¢ that the cxpert opinien evidence from these wiinesses be heard and fully
congide ed. 1t further suggests tirat the expart reports be admiited in evidence, the witnesses
be exar uned ocrally befors the Chamber. and the reliance (0 be pliced on their opinion

evidens : be decided subgequently . i fight of all of the evidence in the coase.

3T ‘he Chamber is not persuaded by the Prosecution’s argumerrs on the necessity of
admnittin g the expert evidence af this sfage. As Joseph Nzirorera has subinitied, it will be open
tw the € samber to call upon expen testimony if af any furure tme issuss arise which require
such as istance.”” Howener at this point such a nged is not [oreseen by the Chamber, The
argume -1 that the evidence that the Defence may adduce may reguire e.pert analysis is also a
mater hat can e addnessed if the need arises, ncluding by calling for the testimony of

cxperts finthe Chamber's opinion it is required.

FOR T 1ESE REASONS, THE CHAMBER

1. F NDS that the gvidence of Mrs Alison des Forpes, Andrd Guichaous and Binaifer
b mwrojee canmot be adntitted as experl evidence under Rule 92 By of 1he Rules and

tt zrefore precludg their testimony as expert witnesses.

Arusha 23 October 2007, done in English.

My |t
i Sl /) SV
D¢ g€ M. Byron Gherdao Gustave Kam 'Mn&
'residing Judge Judge Tudge
14 1:_"?__. =
PR
L3 ¢al 6F the Tribunal|

——

rgles of Progedure and Evidercs, Bule 98 “A Trfal Chamber may peaprie mofn order either parly 10 produce
additmm b evidenee. 1t may seil summon witheszes and ocder thedt attendunce,”

Pl Froe v v Sdauced Karemorsg, Matimen Netrupatse g Jaseph Nroovera, Case 0 ICTR-08-44-T (242
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