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INTRODUCTION

l. On 24 May 2007 and an 26 September 2007, the Defence lor Nzirerera filed motions
asserting that the Prosccutor had violaied Rule 68 of the Reles ol Procedure and Evidence
{“Rules™) by late disclosures of mrerviews conducted by the Oifice of the Prosecutor
COTP7Y investigators on 28 January 2004 with Jean Damascéne Habvarimana {2004
interview™) and on 13 May 2003 with Fierre Célestin Mbonankira (“2003/1 interview™). It
coniends that these interviews should have been disclosed pursuant (o Rule 63 (A} as soon as
practicable since the statements therein coniradict the testimony of seme Prosecution
witnesses and furthermore, as to the 2004 imcrview, the allegations in Paragraph 68.2 of the
Indictment.” The Defence tor Nzirorera therefare moves the Chamber to order remedial and
punitive measures against the Prosceutor and any other measures that the Chamber deems

ap |.':rn:|]1r:'a|t::,3

2 On 22 Qctoher 2007 during the continoation of the presentation of the Prosecution
vase, the Defonce for Wzirorera made an additional nolice of vielation of Rule 68} it
explained that it sought 1 obtain {rom the Prosecutor, pursuant to Rules 66 (H) (inspection of
material) and 68 {disclosare of cxculpatory matcrial), any OTF statements from six
individuals, including Mathias Nyvagasaga, thai Proscoution Witness BDX mentioned in his
testimony about his activities in Kigali from 6 April 1994, The Prosccutor, having
previously stated that BDX's defailed account of his activities in Kigali from 6 April 1994
was first made known o the Proseculor at the proofing session on the eve of his examination-
in-chief. responded that as a resull of the furher Defence’s request, the OTP had searched U3
database and disclosed two (ranseripts from radico hroadeasts and two statements.” Further,
ene interview condncted on 5 Awgnst 2003 by OTP investigators with Mathias Nyagasaga

(=2003/2 interview™), concerning his activities in Kigali from & Apnl 1994, was found. He

' oseph Nzirorerats Motice of Rule 63 Wiolation and Meotion for Remedial and Punitive Messures. tiled 24 May
D (Serareras First Motion”y

? Maragraph 628 of the Indictment reads as follows: “Joseph XFIRORERA pantivipated in degisions 1aken at a
inceting at bis muther's Busopo sectour residenve on the evening of 6 Apnl 1954 or the moming of 7 April 19494
ar both,  Oher patticipants a1 one or the othier ol those meetiings were Casimir BIZIMUNGLL Augustin
BN, and Tuvenal KaJELWEE L During the meeting thin wek place o or abeut the carly momng of
7 April 1994 Joseph NZIRORERA agreed with the olher participans and vrdered that interahamys militias anl
locaily recruited armed givilians should wttack and kill che Tutsi pupulation in Mukingo snd Meali compwnes.™

! loseph Niirorera's Motice of Rule 62 Vielaton and Mation for Remedial and Punitive Measares, Nked 24 May
2007 (Mzirarera’s Firl Motion™).

7,32 Cetober 2007, p. 3,

1. 22 Getober 2007, p4.

T 22 Oatober 2007, po4,

Frosecutor v, Edveord Karemera, Matfinn Nyirwmoaree oo fosepdy Yzivorera, Case No. [CTR-98A44-T 2710
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further nated that the Prosecution “as a4 matrer of principle™ did not disclose witness
starements made o OTP investigators pursuant to Rule 66 (B}, as in its opinion such
statements arc confidential and outzide the ambit of Rule 66 (B}, and recalled that the matier
was stit] pending in the Appeals Chamber. As it was gquestionable whether the inlerview fel]
under Rulc 63 the Prosecutor, however, offered to hand over the statement to the Chaniber in
order to make a finding as to whether 1t should be disclosed as exculpatory material under
Rule 68 The Chamber declined the offer but, in view of the Prosecutoc's acknowledpement
that the statement of Malhias Wyapasagais related to BIYX s testimony as 1o his whercabours
from 7 April 1994, ordered, pursuant to Rule 66 (B), ihat the document be disclosed forthwith

to the Defence.’

3. ARer reading the interview, the Defence for Nzirorera submited that Mathias
MNvagasaga's slatement was Rule 68 material and, joined by the Defence for Karemera and
the Defence for Ngirumpatse, requested the Chamber to remedy this additional violation and

impose sanclions upon ke Prosecution.”

4 The Prosecutor dispules that any of the interviews fall under Rule 68 and opposes the

. - e ]
motion for remedial and pueitive or other measures,

DELIBERATIONS
Do the imterviows foll ureder Rufe 687

5 Under Rule 68 {A), the Proseculor has a positive and continuous obligation lo
disclose, as soon as practicable, to the Defence any material, which in his actual knowledyge
may suggest the innocence or mitigate the guilt of the accused or alfect the credibility of the

Prosecution evidence '® The initiat determination of what material is exculpatory, which is

1,22 Qctober 2007 p 5

BT, 22 Oetober 2007, pr. 9-12.

" Proseomtor's Response w0 Wrirorcra's Motive of Rule 68 Vichtion wd Motion for Remedial and Funitive
Meagares, filed 29 May 2007 0 Prosecutor’s Firsd Respinse™), Prosecmlor's Resplnse to Mairorea’s (sicd Motice
of Bl 63 Vielation and Reguest for Remedial and Punitive Measures — Stateinent of Mbonankira, tiled |
Octebet 2067 € Proseculor s Sequist Respuiie™).

" Prpgecuror v Efidzer Mnivgeda, Case Xoo ICTR-96-14-R, Decision on the Proseautar’s Mution w Mave fur
Thewigion on Miyitezeka's Requests for Review Pursuany 1o Rules 120 and 121 and the Defence Exmemely
Urgert bdetion Pursuant o {i} Role 116 for Extension of Time Lamit. {1y Bule 68 {A), (R} and () for
Bisclosure of Cxeulpaony Evidence Both of the Rules of Procedure and Evidense of the fntemeationat Cruninal
Fribymat Tor Kwanda and i) Besponse o Proscoutor's Maotion of 15 Aupust 2005 secking a Decigion. in the
Absence of Any Legal Submissions from the Applicant {4C) 28 September 2005, p. 7 ("Nivitegeka Appeals

Chamyher Decision )
L 1Y
T
iy

Prosecutar v. Edoeard Karemero, Mathien Nprmpatse ancf Seseph Nelvarera, Case No, WOTRA14-T
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primarily a facts-based judgemem, rests with the Prosccutor.'! The expression “acwal
knowledge™ has been consistently intempreted as requiring that the material be in the
passession of the Office of the Prasecutor.'? Hence, if the Defenee claims that the abligation
to disclose exculpatory material has been viclated it must: (i) defline the material with
reasonable specificity; (1) establish that ivis in the custody and control of the Prosecutor: and
(iii) present a prima fadie case which would make probable the exculpatery namre of the
materials s«:nughl.]3 The Prosecutor is generally preswmed to discharge its obligations under

Rule 68 in good faith

f. The Appeals Chamber has held that the Prosecutor’s obligation under Rule 68 shall be
interprated beoadly considering that it is essential to a faie wial." Furihermore, n the
Bagosora case, the Trigl Chamber has held that Rule 68 is applicable where there is any
passibilig, in light of the submissions ol the Parlies, that the material could be eelevant o the

defenge of the accused. '

L I the 2004 intervicw. Jean Damascéne Habyarimana stated “[rleparding a mecting in
the house of Nzirarera™s mother” that “[plersons who clain thete was a meeting dir the night

ef the dearh of President Habyarimeona, lie.” (emphasis added)

4 The Prosecutar contends that the 2004 jnterview does not affect the credibility of
Progecution Witnesses BTH and GDU zince they testified to a meeting which atlegedly took
place i Nzirgrera’s mothet’s house “during the varly mornine hones of 7 Apeil”, and not on
the night of 6 April 1994 as alleged by Habyarimana in his 2004 statement.”” It submits that

the 2004 interview, seen as a whole, does not sugpes! the innocenee or mitigate the guilt of

U Eaeemora or af,, [recision @ Joseph Nanorera™s Interlocatory sppeal (AL, 28 April 2006, pars. 16,

' Progecutar v haenat Kajolijeli, Case Noo [CTR-98-94A-A4, Judgoment {ACK 23 Muy 2003, para. 262
("Defence must Ara camblish thal the evidenze was i the possessaon of the Prosecution; Karemers ef af. |
Dleeigion v Jaseph Mrirorera’s interlocutory Appeal €A, 28 April 20060, pare 15.

b Nivrregeka Appeals Chamber Decision, p. 7. Karemera et af. . Decision on Jeseph M2izorera’s Ionerlocutory
Appeal {ACE 25 Aprtl 2006, para. 13 Sapavore of of,, Docision on the MNiabakuwee Motion [or Disglosgre of
Various Categorics of Doconpeats Pursuant to Bule 88 {700 6 Owtober T, paca. 2 Bugosora e af., Docision
on Disclosure of Materals Relating wo Imemigeation Statements of Defence Witnesses (70), 27 Seprembee 2005,
para. 3 ¢*a request for presduction of documents s 10 be safficiently specific as o the malure oF the evidence
sought and its heing in the puasession of the addresses of the request” ).

W hrordic g Cerkez, Case Mo TE-95-142-4, Judgement {ACY, 17 December 2003, pars. 183 [“the genowral
practice of the International Tribunal w4 10 respect the Presecution”s Tunatisn in the admindseraticn of justice, and
the Prosecitinn excoution of than function in gol Galh™); Keresrere of gl Decisien on boscph Wefzarcra's
Interlacutory Appeal (ACY 28 April 2006, para, 17 {“the Irial Chamber is enthited 10 assume that the
Frosceution is acting in good fith™),

Y Ruremreed of of, Dechifon on Ieerlocutory Appeil Regarding the Role of the Prosecutor’'s Electronic
Dsclosure Suite in Discharging Disclosoee Oliliganions (AC), M e 2006, para ',

* fgprrera ef of. Case Wo IOTR-$8.41.T, Decision on Ntubakuze Motion for Thsclosore of Various
Categorics ot Tiocuments Putsuant 1 Rule 68 (T3 6 Qetober 20046, para 5

" Bresaeuror s T Rosponse.

Prusecttor v Edopard Karemera, Motteeu Nifremparse and Jogeph Neirgrera, Case Mo, I1CTR-UY-24-T - 4410
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Nzirorera or affeet the credibility of the Prosecatlor’s evidence because the remaining pan of
1abyarimana’s stalement, in relation to oher charzes in the [ndictment, corroborates 1he

Prosecotor’s evidence and contradicts Toseph Nzirerera's alibi defence,

g The Chamber does nat aceept the Prosecutor’s comtention and finds it evident that it is
al least possible that Habyatimana's stalement refers o the same alleged meeting in
Nzirorera's mother’s house as the testimony of BTH and GBU and Paragraph 68.2 of the
Indictment, Thermefore Habvarimana's statement may sugpest the innocence of Nzirorera in
relation to Parapraph 68,2 of the [ndictment and may affect the credibility of the Prosecution
evidence. Whether in the light of the remaining pars of [Habyarimana’s statement it would be
in Joseph Mzirorera’s interest, or nof, to rely on Habyarimana as a witness for his defence is

ot a consideration for the Prosecutor to make in the exercise of his disclosure obligations.

10.  In the 2003/] inperview, Pierre Célestin Mbonankira stated that “on 7 April 1994, at
about B7:00 hours, | le& my house in Bosago Cell of Busogo Scctor with the intention of
visiting Bvangabo Trading Center, which is also in Busogo Sector. 1 did not remain a the
trading centre but proceeded to a drinking bar that was on a side road that runs zlongside the
ISAE in Busopo Sectorn. Later that day, between 11:00 — 11230 hawrs, 1 saw a whire pick-up
vehicle {which may have been a Landrever or 2 Tovota) pull on the 15ALE side-road dircetlly

opposite the bar.™

11.  The Prosecutor submits that this =tateiment docs noi affect the credibility of
Prosecution Wimesses BTH and GBU." According to the Prosceutor, BTH testified that
herween 8:00 and .00 a.m. that meming, he met Mbepankira among a group of men who
perpeirated the Killings and tapes, without specifying where they met and without expanding
on Mhonankira's possible participation in the criminal acts, The Prosecutor also notes that
G testified that Mbonankira participated in the rape of @ woman, Joyee. on 7 April 1994
withaut specifying the time of day, but that other ¢evidence supgests that the rape ek place
in the afternoon. The Prosecuror further conrends that both the Killings in the moming and the

rape took place less than one kilometre from the bar in question,

12, 'The Chamber notes that in his testimony BT, when replying to the question “MNow.,

when you rejoined the killers and staned going up towards Samvura’s house, can you lell us

who il was that you rejoined””. wnentioned a number of persons, including “Célestin

Mbonankira®.

" Promecuror's Serond Besponse.

Frogoceor v Kdotard Koremera, Muckien X germpotss and Jozeph Nairorera, Case Mo, TCTR-98-44-1 0 8104
Fi
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13, The Chamber disagrees with the Proscouter’s contenlion and is satisfied that there i3 2

prima facie case that the 200371 inlerview man affect the credibitity of Prosecetion evidence,

14, Cunecerning the statement of Mathias Mvagasaga in the 2003/2 interview, the Chamber
is also of the view that this material falls within the ambit of Rule 68 disclosure. Witness
BDX testified that from & April 1994 until 2 days after the deall of Fresident Habvarimana
he staved with Janvier Bugusi, Nysgasapa™s son, in his home in Nyamirambo and [2ft the
house twige in the company of ELLSLIgi.W Mathias Nyagasaga, however, stated that from 7-12
April 1994 together with his son, wha lived in Myamirambo, he moved [rom place to place
and staved in differcnt hotels. Although Nyagasaga did not mention in his statement the name
of his son, it appears that he anly has one san.~* The Chamber is therefore of the view that

Myapasaga’s statement say alfect the credibility of Witness BDX.

13, Tor these reasons, the Chamber finds that all three interviews fall under Rule 68. I is
not in dispre that the material has been in the possession of the Prosecutor’s Office since the
interviews were recorded in 2003 and 2004, Furthermore, the {Chamber recalls that Trial
Chamber I has previously stated that the Office of the Prosecolor, in relation 1o the exercise
of its disclosure obligations, must be seen as a whole, Thetefore it is irrelevant whether the

Proscoutor in charge of the case may nol have had actual knowledge of the material.”’

16.  The 2004 interview and the 2003/1 interview should therefare have been disclosed
within the time limits prescribed in Rule 63 (A). As to the 2003/2 intervicw, the Chamber has
no reason not to accept the Prosceytor's asseriion that he did not become awate of Witness
BDX"s detailed aceount of hisz activitics from 6 April 1994 involving Mathias Nyasaga uniil
the witness proofing session shortly befure the examination-in-chief, Therefore the Chamber
is satisfied that it was not practicable to disclose the 2003/2 intorview prior to the

exmmination-in-chief of Witness BDX.

T g Orctober 2007,
¥ e identifying information on e wilness” sLASment.
N Karemora er gl Oral Decision on Sty of Procecdings. 1. 14 Februany 2006, pp. 5 and scq.

Prozecutor v Edotard Koremers, Matitey Ygrumporie e Joseph Neiporora, Case Noo [ICTR-98-44-T 0 0/10-
-,
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Are remedial or punitive rreasires werranfed?

17. The fact that material under Rule 68 has not been limely disclosed does not always
create a prejudice to the Accused. It is for the Defence to demanstrate that the Accused hus

. - - : 13
sutfered material prejudice as a result of the late disclosure,

18,  The Defence for Nrirorera submits in relation to the 2004 and 2003/1 intervicws that
it tas sufTered a prejudice because during the cross-examination of the Prosecution witnesses,
it was not abie to me to them the contradicting siatements made by Habyarimana and
Mbonankira, It therefora requests as a remedial and punitive measure that Paragraph 62,8 of
the Indictment be stricken and the testimony of Prosceution Wilnesses BTH and GBU he

excloded.

19, The Chamber is not satislied that the 1)efencc has suffered materie! prejudice because
of the late disclosure of the 2004 and 2003/1 intervicws. The Chamber notes that some
disclosurcs were made with respect 1o the Prosecution Witnesses so that the Defonce for
loseph Mzirorera could conduct investigalions and prepare the cross-examination af the
wilnesses, In relation to the 2004 inlerview, the Chamber further notes thal the Defence, in s
reply brief, has not commented upon the conlenrion in the Proseculor’s response thal the
Defence would have known that Habyarimana. being Neirorera’s cousin, Living an
Mrirorera’s mother’s house al the hime in question and keeping the key to the house. would
be able to testify as In whether the meeting in question had taken place or not. and that the
Defence indecd would have imterviewed Habyarimana belore the cross-examination of BTH

and GBLL

20. In relation o the 200371 interview, the Chamber notes that the statement of Célestin
Mbonankira docs not concern the alleped acts and conduct of Nzirorera. Further, the fact that
‘Mbonankita told the OTP interviewer that he was in a place other than the ¢rime scenes al the

time of the criminal acts, had it been put 1o the concerned Prosccution witnesses, is unlikely

to have affected their testimonies sipnificantly.

21, Concerning the 20032 imterview, the Chambyr recalls that i granted the request of

the Defence for postponement of the cross-examination of Witness BDX due to the lack of

% Prgseptor v Swveno! Kgiefieh, Case Noo ICTR-98-4450A, Judgement (ACT), 23 May 2007, para, 262 ("IF the
Defenee sarishios the Tribumad [hat the Prosecotion ks Baled o comply with i Role 68 obligmives, them the
Tribunal must exaine whether 1be Ereferiee R hoon prejudiced by that {silure belore considering whether o
reredy is appropriate.”, Myitegeks Appeals Chamber Decision, p. 7.

= Nivute geka Appeeals Chamnber Decigion, 1 T

Prosecutor v Lo paed Karemerg, Moo Nerumparse and foseph Keirorerg, Case Noo ICTR-98=44d-T

ey
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nokige concerning the witness™ detailed account of his aclivities from & April 1994 mvolving,

amunyg nthers, Mathias Nyapasaga, The fact that the 2003/2 interview was disclosed about
one week afier it hecame practicable has clearly not materially added prejudice to the

defenceDefence.

22, Furthermote, the Chamber recalls that the exclusion of evidence andfor a pant of the
Indictment woold be anp extremé remedy and Hinds ihat the Delence has not shown that it has
suflzred such a prejudice from the late disclosure of the interviews as would justify such a

remedy,

Ave disciplinary measures against the Prosecutor warranie?

23 In addition 1 moving the Chamber to remedy to the Prosecutor’s repetitive lae
disclosure of Rule &8 rhaterial, the Defence for Nzicorera moves the Chamber to impose
some penally upan the Prosecutor therefore. It notes that in April 2004, during the first triad in
this case, in response to its request lor disclosure ol OTP intervicws with wilnesses from
Mukingo or other information concerning an alleged meeting in Nzirorera’s mother's house
on the moming of 7 Apeil 1994 that would altect the credibility of Froseeution evidence, the
Prosccutor stated that it was not aware of any such evidence. The Defence further recalls that
during the instant trial. en & February 2006, it reiterated its request for disclosure of OTP
intervicws and specificd seven  Progeculion  wilnesses,  including  Jean Damasceng
Habyarimana and Pierre Célestin Mbonankira, whe sould refute the allegation tha the

meeling in guestion had raken place.

24.  In iis additional oral submissions to the Chamber, the Defence for Nzirorera
suggested thal since the Senior Trial Adomey is mainly responsible for the late disclosures,
he should be removed the responsibifity o determine what i to be considered Rule 68

material and should be denied audicnce before the Chamber. ™

25 Under Rule 46 {A) of the Rules, a Chamber may, afler a warning, impose sanctions
against a coumsel, if, in it opinion, his conduct abstructs the procecdings, or is otherwise

contrary to the interests of justice.
26, Inthe Erstic case, the Apprals Chamber did not impose a disciplinary sanction for the

Prosecutor’s late disclosure of Rulc 68 maicrial on the grounds that no material prejudice hadl

heen shown and that it could oot establish whether the Proseculor had deliberatedy breached

= T. 22 Oetaber 21T,

Procecutor v Edoterd Kuremera, Mathion Ngeumpatse and Joseph Xziroreee, Case Nod [CTR-9R-44-T - 3410 o
I
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hix ohligations.z" The Chamber is, however, of the view thal disciplinary sanctions, where
appropriate, can be apphed even if no material prejedice anddor deliberate breach of the
Prosecutor’s obligations have been established if the case demonstrates a pattern of
continuous lack of diligance in the exercise of the Prosecutor’s diselosure obligatians, which

will amount o obstructing the procesdings or be contrary o the interests of juslice.

2T In the present case, Trial Chamber 111 has. on a number of occasions. criticised the
Prosecutor for his lack of diligence in the exercise of his disclosure obligations. Since then,
warnings were issued against the Prosccutos, pursuant 1o Rule 46 (A), for his failure to
comply with his disclosure obligations and a sanction wasz even imposed upon the
Prosecution by formally drawing the attention of the Prosecotor himself, as the disciplnary

body, 1o its misconduct. ®

28, Furthermore, while Trial Chamber T in February 2006 denied the Defence maotion
for disclosure uf material, being satisficd by the Prosecutor’s assertions that “#{t]here [was)
nothing in what [the Lead Mrosecution Counsel] looked at that would bring it within Rule
68,7 it considercd it necessary “to point out that the administration of justice depends on the
inegrity of the Proscention to the cxtent that, if it is subscquently established thal the
declarations mwade i this session were inaccuorate, the Chamber will revisit the issue to

cansider whether there has been miscondust on behalf of the Proseeution. ™

29.  Inthe present case, the Chamber cannot directly sanclion the Prosecutor’s handling of
the request rradc by the Relence m 2004 during the previous tial, but the Chamber finds that
the history of the disclosure issue oughl to have moetivaled the Prosecutor to show more
diligenee when the Defenee filed another motion in 2006 turher detailing the material

sought.

30, The Chamber, however, finds no busis not to accept the Prosecutor’s asscrtion that
tescarch of the OTPE database was conducted withouwt the 2004 interview being found. The
Chamber further notes that seme improvements seem 10 have been made 1o the OTP's szarch
for Rule 66 (B) and Rule 68 material as shown by the disclosures made pursuant to

examination-in-chief of Wimess BDX,

P—

¥ Prosocutor v Rudislov Krane. Casg No, TT-98-33-A, Judgemont ¢ AC), 19 April 2004, paras, 153 and 214,

™ aoe Raremere v of, Oml Deeision on Stay of Procesdings, T. 16 february 20016, pp, § amd seq.; Ol
Thecigion on Lale Disclasure ol Witness 7% Stateneot and Imposing a Waming pursuant 1 Xule 46(A7 10 the
Prosecution, 1, 24 May 2006; Decision on Defepce Morior for Dasclosure of BPF Material and for 3anctions
afainsl fhe 1'poscewtion {10, 19 Ocotcher 200 6:

ST 16 February 2006,

# 116 Fehruary 2006,

Progecurar v. Fdiard Karemera, Markiew Ygirnmpaise wnd Soseph Nrirarges, Case No. [UTR-98-44-1 - 910
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31 As 1o the 2003 interviews, the Chamber is satisfied thar the late diselosures were
based on an imlemretation of the ambit of Ruele 63, As the ininal determination of what
mater 1l i exculpatory, which is primarily a facts-based judgement, rests with the Proseculor,
a de¢ sion by the Prosecutor nol o disclose material can ooy be sanctionad if it be
dern: strated that his determination pucsuant (o Rule 68 has clearly not been made in good
faith. Taking mto accpunt the limited jurisprudence in existence -on the standards o be
follow =d under Rule 6%, the Chamber finds that it has not been demonzieated that the

Prosed utor, when determining that the 2003 interviews did not Eall under Rule 68, clearly did

not a¢ in good faith.

FOR "HESE REASONS, THE CHAMBER

I GRANTS Mzirorera's Motions in part, finding that the material in question has not been

timely disclosed pursuanl to Rule 68 {A);

IT. DE NIES Nzirorera’s requests for remedial, punitive or other imeasi:res.

Ar sha, 23 Qetober 2007, done in English.

T snnis C. M. Byron

Presiding Judge Judge

FProgect ar v Eclorard Karemera Mothien Npfrumpuler ored Sodeph prriegepra, Case b ICTR-9844-T 10110






