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INTRODUCTION
I The trial in this casc started on 20 September 2004, The Prosccution elosed Hs case on

7 December 2006 afier calling 72 witnesses. The Defence for Bizimungy (*Detence™) called
24 withesses in the last trial session which ended on 15 June 2007, The sceond trial session in
the Defence case started on 16 October 2007, where the Defence is expected o complete the
presentation of its evidence.

s The Defence’s Pre-Detfence Brief conuins the summarics of 79 witnesses, with one
addition at a later tirme, making a total of 80 wilncsses that it intended to call on its behalf
Follewing the Chamber's Order after the last trial session', (he Defince submitted that it
would withdraw 19 wilmesses from ils witness list.? In this Motion, the Defence requests the
Chamber for Permissiun 1o vary its witness list by adding 15 new witnesses and withdrawing
11 witnesses.” Neither the Prosecution nor the other Defence teams respanded e this Motion.

DELIBERATIONS

3. Rule 73reAE) of the Rules of Procedure and Eyidence cmpowers a Trial Chamber to
authorize the variation of the wimess list if it deems that it would serve the Interests of
justice. In making that determination, Trial Chambers have taken into aceount various factors
sucly as the polential imporiance of the estimony, in relation (o existing witnesses and
allegations in the indiciment, the complexity of the case, any prejudice 1o the opposing party,
the legitimacy of the reasens and timing [ vaniution of the witness list,

1. The Defence submits that it wishes o vary its witness list after cermain discoverics
made during investigations that took place during the months of July. August and September
2007, The Defence asacrts that these witnesses are essential for a ful] defence. The Defence
further submits that it is necessary to replace some of the winesses who revoked their
promises to Lestify. The Defence claims that it could not submit this Motion prior to 20
Scptember 2007 for measons out of s control. but that no prgjudice will result to the
Prosecution,

5, The Motion also includes a request to withdraw 11 witnesses from the witness list,
The Chamber accepts this request for withdrawal in the interests ef judicial economy. The
Chamber will now diseuss the request for the addition of each witness in tum.

Hitess PGAQ-12

8. Witness [XA9-12 15 proposed to testify of alleged pressures on certain Prosceution
witnesses (GFUL. GAP, GFID, GFY, GFC, GFA, AOE, AQF) to give fzlse testimony in this
case. The Defence submits that DDAS-12 is the only wilness to counter these Prosecution

!'Schedaling Otder Following the Status Conferenee Deld em 1F June 2007, 19 June 2082, para. 1,

P afise & jour de la lisig des 1émeins do Mémaire préalable da Général Augustin Bigimunga, para. 12, tiled on 25
June 2007

! Reguéte de la Défense DX Augustin Bizimunge ¢n YWariation de 3a 1iste de Témoins. fled on 24 Seplember
J0UT,

* See fur example. Prosecuror v Musesra, Case Mo, [CTR-%6-13-T. [egision on the Prosequtor™s Request for
Leave to Call Six Mew Sitnesses (1Y, 20 April 1999, par. 4 and 13: Prasecutor v Kmmarel Rukuadn, (ase
oo, IOTR-2001-70-7", Devizion g the Defence Motions for Additions| Time 1o Disclose Witness' [dentifying
Information, o Vary Hs Wittess Lis), and Tor VideosLink Testinooy, and on the Prosecution’s Motion fur
Sanctions. 11 September 2007, para. B0 {cilawnns omitted).

Prosecutiy v, Augnustin Nlndidivimana, Angustia Bizimumgn, Frangois-Yavier ¥onwonesere, fnamen 2:7
Xapahuti, Care N fCTR-MONESE-F
- -
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witnesses, The Chambear notes that Witness DAS- 12 is not expected o testify on any of the
charges in the Indictment. The Proseculion witnesses are not on trial in this case. it the
Difence has mFormatian to challenge the credibility of a witness, it should have used such
information t¢ impeach the witness when hefshe togk the sland. The Chamber cannat allow a
witaess to be called o testify solely on the veracity ol another witness' testimony.
Accordingly, the request (0 add Witness DAS-12 05 dended,

Withess DES-1

7. Witness DEB-1 is expected to refute Witness GFU and other Prosecution witnesses
rezarding the alleged trainipg and distribution of arms. and the planning of the massacee at
the Rubengeri Court of Appezl. This witness’ proposed testimony will refer to the Rubengeri
Orperation, the relationghip between the military authorities and the prefectural avthoritics in
Ruhengeri, the mititary sector of Ruhengeri in retation to the Arusha Accords. and roadblocks
in peneral. The testimony is expected 0 focus on the activities of Bizimunguy, including that
Bizimungu did not attepd any mestings in Rehengeri between July 1992 and June 1994, and
the guality of his command during the period from July 1992-April 1994, The witness will
talk of the war in February 1993, He will deny that there was any connection with the
Interahennwe or the Amahindure,

8. The Chamber recoprizes that the massacre alleged at the Court of Appeal may be
importeamt to the Delence and goes directly to the charges in the Indictment.” However. the
Chamber has alrcady heard many winesses on other issues proposed by this witness, The
Drefence shall contatn this witness™ testimeny 1 issues relating to the divect charges against
the Accused, and those not alrcady covered by previous witnesses, The Chamber allows the
additiom of Witress (2E8-1 to the witness list on that conditiam.

Witngss DG5-2

9. The Defence submits that Witness DG5-2 will replace Witnesses DET-1 and DE4-38
who were previously removed from the witness list. The wilness will supposedly offer
counter-evidence o the testimony of Alison des Forges, specifically on the negotiations
conducted for the Arusha Accords and the role of the RPE and opposition parties, the position
of Presidem Habyarimana, issues of national unity and multipartism. The witness wili also
testify on the RPF's invasion of Rwanda in October 1990, ifs actions in 1993, and the
conscquences on the population of Rwanda that resulted. He is also expected 1o discuss the
role of the OUA (Former Organization for African Unity) and its actions of which the witness
has personal knowledge. Lastly. the witness claims to have personal knowiedgze of the youth
sectars of the political partics and of Radio Muhabura,

10.  The Chamber notes that the Defence has listed four expents Lo testify on its behalf in
the Amended Pre-Defence DBrief: an expen to testify to all of the paragraphs in the
Indictment, a tegal expert, 2 mililary exper! and & linguistics expert.” Hearing this witness on
the same issues would be unnecessarily duplicative, The Chamber therelore denies the
addition of Witness [WG5-2 to the witness {ist.

itness DHIS-K
11, Witness D58 is expected to testity about the prevailing tension in his comnmse
before and aller the death of President Habyarimana. He will allegedly explain the evolving

* Paras. 64-65 of the Amended Tndictment of 23 August 2004,
* Armended Pre-Defence Brict by General Augustin Bzimungu, filed on 16 April 2007

Provecuror v Awnstin Ncndifivimone. qwgnstin Sicimrgng, Frongois-Xavier Norwaremeye, fanocen! 17
Stagekprys Ceaye N, fOTH200056-T
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meaning of fnterahomnue. The Defence maintains that DB15-8 is the only available witness to
westity on those issues. The witness will further testify to deny military training in his
commune, deny the existence of Killings at the Remera-Hukoms hospital. and deny that a
dead body of a white man was transported by helicopter from the hospiral, as alleged by
Prosceution Witness GFD.

12, The Chamber [inds that this witness’s testimony, which purports 1o refute the
wstimony of Progecution Witness GFD, may be important, as being directly relevant to
paragraph 58 of the Indictment, The Chamber will, however, confing the testimony 10 this
sole purpose and will nat autharize the witwess to vesture on the gencral situation or
obscrvations in Rwanda, On that condition. the Chamber authorizes Witness DB13-8 to be
added to the Defence wimess list.

Witncss DRIS-&

13.  Detence Wilness DR135-9 proposes w directly contradicl the westlimony of Prosecution
Witnuss GFD regarding the cvents alleged o have mken place in the Remera-Rukoma
hospital. The Defence claims no other witness will he able 1o contradict the allegations in
paragraph 58 of the Indictment, and that this witness is to replace Witness DES-3 who was
remaved [ram the witness [ist.

14,  The Chamber accepts that Winess DBI13-9 is (o substitute for a withess who was
removed from the witness [ist, bul notes that Witness DB 3-8, is also set o refue the alleged
killings perpetrated at Remera-Rukoma hospital, znd is act the only witness to testify on this
issue as alleged. The Chamber, however, finds that the proposed testimony is sufficiently
relevant to the Indictment to warrant his addition (0 the wimess fist.

Witneys DOR-7

15, Inits Motion, the Delence proflers that Witness DB%-7 will refute the aliegations of
Witness GAP and the, other allegations regarding the authority and security in Ruhegngeri
prefecture before and during 1994, including the Ruhengeri Coun of Appeal, The Chamber
notes Wilness DB8-7"s employment hefore and during the events of 1994 and the proposed
testimony in the summary indicating the witness® detailed knowledge of the happenings in
Ruhengeri at that time. Although there have been many wilnesses {including the proposed
testimony of Witness [DE#-1) refuting the allegations against the Accused in Ruhengeri, the
Chamber finds his teslimony may be useful given his particular employment at the time of
the events. Witness DBE-7 is permifted 10 be added 10 the wittess list.

Hirness DB{-20

16.  The wilness iy proposed to testify regarding cvents that allegedly occurred at the
Nkuli commume oftfice. [0 is submitted that the witness will refute the testimony of
Prosecution Witnesses AOF and AOF regarding Dizimungu's or Kabuga's presence and
participation in the meetings and the massacres in Nkult commune as well as the military
involvement in any such aclivitiess. The Chamber recognizes that lestimomy refuting
Bizitungu's alleged involvement in the events that took place at Nkuli commune may be
important and material to this case and may contradict evidence led by the Prosecution on
this issue. The Chamber accepts the addition of DR LIL-26 to the witness ist.

Bitness D49- 1)
[7.  Witness DAD-10 is expecied to refute the allegations of Witness GAP regarding the
alleged presence of Ephrem Setako in Ruhengeri on the night of 6 Aprit and the days of 7-8

Promecutor v Augnstin Nalndiliyimana, Augnsiin Rizimungu, Franguis-thicr Xoiwaonemere. fnnoecent 4:7
Sagahirti, Cose Mg JOTH-200038-T
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April 1994, This witneds replaces DE4-35 and DE4-36 and will cover the same grounds. The
Chamber notes thal it was Prosecution Wimess AGE wha testified to the presence of Setako
with Bizimungu on 7 April 1994, not Witness GAD, Witness AQEs testimony places Sctako
with Bizimungu in Ruhengeri where he allepedly incited many Hute to kil Tutsi. The
wimess™ position in April 1994 appears o give a direct alihi for Setako at the time. The
Chamber finds that the addition of Witness DA%-11 to the witness list is warranied.

Miness DBIT-33

18. The Diefence submits Wilness DI3L]1-358s estimony to refule pant of the estimony of
Proscoution Witness GFLY, parlicularly regarding (he presence of Ephrem Setako, Marcel
Rivugabagabo. and Augustin Bizimungu at the Hotel Muhabura before the start of the
massacre of the Rubenpgeni Courl of Appeal. The witness will give evidence, among others,
on the atleged real identitics ol the atackers at the Hotel Muhabura. This incident is material
ta the charges in the Indictment. The Chamber finds that Witness 1281 1235 shoutd be added
to the witness list to refute these allegations,

Wiiness DA-12
19, The Defence submits that Witness DI 1-12 will replace withdrawn Witness DES-9,
He will allcgedly testify that he never heand of the military’s involvement in the events at the
Cour of Appeal in Ruhengeri or that they trained the [néerahamye in Ruhengeri. Apain, the
incident at the Court of Appeal and the allegations eoneerning the training of Jeferafiemre
are matenial charges against the Accused. The witness also purports o testify about
Bizimungu's role in the creation of an organization, which helps the chiid victims of the war
of February 1993. The Chamber has already heard Witness Greindl on this issue’ and finds
that 11 is not necessary to hear more evidence in this regard. The Chamber therefore allows
Witness DRIT-12 to be added te the witness list but orders that his testimony be limited to
his alleged knowledge reearding the events in Ruhengeri conceming the Coan of Appeal and
the Inierahannve,

Witaess DRI .36

20, The Defence stites that Witness DB 1-36 is the only witness who can testify that the
crimes commined in Ruhengeri were pemetrated by frtercliaamee from outside the
prefecture. When laced with a chaice. the Chamber prefers to hear testimony which is first-
hand, rather than hearsay. From the summary annexed to this Motion, the Chamber finds that
this witness' proposed testimony would be hearsay concerning the activities that aligpedly
oceurred at the Muhabura Hotel and the Coun of Appeal. Since them are many oher
witnesses who have testified and will wstify to these incidents with more direct knowledge,
the Chamber denies the addition of Witness DB11-36 to the witness st

Winess DRHE-37

21, The Defence requests to add Witness DB11-37 ta the witness list, to testify that therc
was no relatiomship between the military and the [rierafuamwe during the events in
Musambira. The Chamber notes that paragraphs 69 and 114 of the indictment alfege acts of
violence in Musambira by soldiers in the Rwandan army and milittamen. It s assened that
the witness will also ofTer testimony regarding the reputation of 3 Prosceution witnesses
{DBA, DDB. and DR wha testified and their association with IBUK A The Chamber notes
apain that il is not the Prosccution witnesses who are on trial in this case and it is not
appropriate to call witnesses to (estify on the reputation of these witnesses. Finaily. the

* Witness Creind| 1ostified in examinalion-in-chief on 18 Qelober 2007,

Frasecueer v. Anpusiin Sdingiitvimang, dngusein Bizienengy, Frangols-Yavier Nouwoneme)e, Irnoce ny a7
Negprafinra, Cuve New SO R-20000-546-1 :

-
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witness purports w discuss LIPRODHOR {a Bwandan human rights erganization) and what
happened in (Gacaca hearings. The submission is vague in this regard and the Chamber finds
thay it is not material 1o the issues charged in the Indictment. However. the Chamber finds
that the proposed testimony regarding the relationship between the military and the
Interaharnee in Musambira may be important as several Prosecution witnesses testified to
incidents regarding one or both groups in that arca.” The Chamber thercfore permits the
addition of Witness DB11-37 w0 the witness list but limns the (estimony 10 the 1ssucs in
Musambira,

Fitness DRI -4

22, Witness DET1-4 is expected o counter allegations contained in paragraphs 22, 2527,
29 and 37 of the Indictment. Due to the role that Witness DE]11-4 played in Ruhengeri in
1992 w 1994, a5 indicated in the recent disclosure on 19 Ocloher 2007, the Chamber permits
that he be added to the wimess 1ist.

Wimegs D31 1-39
23, The Defence wishes to call Witness DB11-39 to oppose paragraph 81 of the

[ndictment as well as Prosecution Witness GFC's testimony. Specifically this wilness i
supposed to have information regarding the location of the Director of the Institute of Kigali
which he alicges is in dispute and has exeensive details regarding ISAE (Institut Supérieur
d*Agriculture ¢t 3" Elevage). The Chamber finds that Witness DOV 1-397s purported Lestimony
is material and relevant 1o the charges in the Indictment, amd also notes thal this witness will
be the only one to eshify on these issucs. Witness DBI1-39 45 allowed w be added 1o the
witness list,

Hiress DA43-5

24, The Defence avers thal Withess DAS-S will refine the allegations of Prosccution
Witness EZ regarding the panicipation of the military in the crimes alleged to have taken
place in Gilorama prefecture. Withess CF testified to several alleged incidents in Gitarama
wilich arc directly related to the Indictment at paragraphs 69 and B6-88. Since the proposed
estimony 5 material to the charges in the Indictment and directly refuting a Prosecuion
wittiess. the Chamber finds that Witness DAS-3 should be added 0 the witness list,

235, The Chamber notes that the Defence filed this Motion three weeks before the start of
the scheduled trial session, without appending the identifving information for the new
witnesses.” This violates the Chamber's Order of 19 June 2607 which required the Defence to
carry out disclosure of the personal information of the witheszes it intends to call to testly,
21 days before the trial session.'” The Chamber cannol accept the reasons given by the
LDefence for the non-disclosure. which was thar the witnesses did not want their identinics
disciosed. The paramopnt duty of the Defence is to the Chamber. The Defence has frustrated
the purpose of the Order which is intended te give the Prosecution sufficient rime to prepare
its cross-examinalion. in 4 trial session when the Defence is expected o close its case. The
last trial session ended almost four mmonths belore the start of this trial session, thus giving
ample opportunity for timely disclosure. The Motion filed in this manner, is 2 clear violation
of the Chamber's Order. The Chamber hereby issues a warning pursuant o Rule 46{A) of the

* Sor for examnie the testimanies of Prasecution Witnesses DBA. DEB, B4 DR and DY,
* Only Gollewing the Chambers further Order vm 17 Owiober 2007, did the Defence diselose the neeussary

information on L7 and P9 Qctaber 2007,
1 4 cheduling Onder Fallowing the Status Conference Held on 18 Tune 2007, 19 Junc 2007, para. IV,

FPrasecutar v. Augrestin Ndindiliyimanc, ugusin Bizlmungn. Fraageis-Vavier Ntwwonemeye. innocent &7
Serzahrot, Case Moo fC7TR-2000-30.T _—

j
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Rulcs to the Defence far Bizimungy for obstrueting the proceedings.!!

26.  Turthermore, the Chamber will nol enterlain any suhsequent requests to add or
substitule witnesses (0 the Defence witness list. Regardless, the Defence is expected to know
its case al this stage of the procecdings,

27.  Finaily, the Chamber instructs the Defence to call the witnesses permitted to be added
10 the list as soon as possible, to avoid a break in the trial proceedings. [T 21 days have not x¢t
passed from the time of disclosure, and the Prosecution requires additional time before cross-
examining the witness, the Chamber will address those requests a1 the appropriate moment 1o
avind any prejudice to the Prosecution,

FOR THE ABOVE REASONS, THE CHAMBER HEREBY

GRANTS the Defence Moation in part, and auihorizes the Delence to:

1Y add Witnesses DES-1, NB15-8. NB15-9, DBE-7, DBI1-16, DAS-10, DBLI-33, DB {-132,
DE11-27, DELL-4, DB11-39, and 12A5-5 1o the witness list;

2y withdraw Witnesses DAY-2, DER-12, DE4-5, DE4-11, DE4-15, DD11-13. DE14-1, DES4-
9, DA10-1, DL4-40, and DC4-1 from the witness list; and

DENIES the remainder of the Motion;

ORDERS that any remaining witness identifving inlformation be disclosed 1o the Prosceution
and WVSS svithin 24 hours of the filing of this Decisiom:
ISSTES A WARNING to the Detence for Dizimungu pursyant to Rufe 46(A) of the Rules.

Arusha, 24 October 2007, dene in Fnglish.
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U Rule HALAT M the Rules provides that following o warning, @ Chamber miay impose sanctions agains a
veanse] ke offensive, abusive or obstructionist conduct continues. Warnings to this Defence ledm have been
issucd oo two prior cocasions: 24 November 2005 (| Deciyion on Rivimuogu's Motion in Oppaesition w the
Adraissibility of the Testhmonies of Witnesses LMC, DXYANM. BR. G5, CIANL, and GFO and for
Reconsideration of the Chanmber's Decizion ol 13 May 2005) and 14 May 2007 (Progrio Mo Order Following
the Fegistrars Submission Regarding the Chamber's Schedwling (rder of 16 February 2007).

Frosecwior v Augustin Ndtadifiyimama, Swygogin Bizimingi. FrampaisXovier Nooworeme e, Stocent i
Soperman Caee Xo fOTR-ZO00-36-F






