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1. The Appeals Chamber of the Intemational Criminal Tribonal for the Prosecution of Persons
Responsible for Genocide end Other Serious Violaoons of International Humanitarian Law
Cormmitted in the Territory of Rwanda and Rwandan Citizens Respobsible for Genocide and Other
Such Violations Commihed in the Territory of Neighbounng States, betwesn 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of an interdloculory
pppeal filed by Joseph Nzirorera {“Appellant™) on 16 July 2007 against a decision rendered by
Tnal Chamber 170 o 11 Jubly 2007, concerning the right of en accused to be present at rrial 2 The
Proseculion responded on 27 August 2007, and the Appellant replied on 28 August 2007 .°

A, Backgrouad

2. On 27 June 2007, counsel for the Appellant informed the Trial Chamber thet the Appellant
was ill and that 8 medical doctor had pronounced him unfit (o attend wial for three days’ Counsel
requested the Trial Chamber to adjown the proceedings until the Appellant would be medically fit
io attend his trial.? The Tral Chambsr denied the request by oral decision and held thet it would
proceed with the cross-sxaminetion of Prosecudon Wilness Twahirwa in the abssnce of the
Anpeliant.” The Trial Chamber also requested Lhe assistance of the Registry in ¢nsuring “that the
relevant transcripls as wel! as the minutes of the proceedings™ would be provided 10 the Appellant
as soon as available.® The Trial Chamnber then held an in camera conference with the parties and

adjourned the proceedings until the foliowing day.”

* Jgseph Nzirorera's Appeal from Decision to Proceed in the Absence of the Accused, 16 July 2007 (“Nzirorera's

Appeal 'k

! The Provecutor v. bdotird Karemerd et al., Cass No. JOTR-93-44-T, Decisjon on Joseph Nezioma's Motlon Tor Stay

of Progeedings while Unfit to Agend Trial or Gerification 1> Appeal — Asticle 23 of the Stalute, Bule 7HE) of the

Rules of Procedure and Evidence, 11 July 2007 M Impugned Dacision™).

¥ Mr. Npimmpatse and Mr. Kareragrs also filed sppeals ayainst the Impugned Decision on 14 Aupust 2007 and on 21

Auigust Z007, respectively (Mémoixe d'appel powr M Ngwumpatre confre lo Décisten 'on Joseph Wairorara's Maotion

for Sray of Progeedings While He 13 Unfit 10 Atiend Trial or Certification to Appesl’, 1d August 2007, Wemoire

o ‘appe! reiotif & lo décivion remdue & 11 jufllet 2007 par f@ Chambre HI Sur (sic] fa ruspension de la procédure

forsgus 'accusd n'eal pag en marwre o wigigier aw procds, 21 August 20073, On 27 Augnst 2007, the Proscoution flled a

eonsolidated Responze to Mricorara, Ngirumgase and Karemera's Appeal from Decision to Procesd in the Absonee of

the Accused (“Response”} In ite Dacision on Reguests for Extension of Time, issued on 29 Augast 2007, the Appeals

Chamoer found thet by, Karemera and NIr, Npirompatse had not becn granted certifieaton to appeal and it imter afig

rejecied theit appeal briefs, so¢ Decision on Requests (or Extension of Time, 29 Auguit 2007, pera. 7. COn 30 Augost

2007, Mr. Ngirumpatse fled a “Mémoirg en iniervention pawr M. Ngtumpatse ou soutien de {'appe! dé Nzfrarera

conrre fa décision ‘on Josepl Nororem's Morgon for Smy of Proceedings while He s Unfie o anend Trial or

Cedifleation to Apptal'™, which has been rejestad by the Appeals Chamber, fee Decition on Nairumpatse's Motioh for

Rezpnsideration, & Ogiober 2007, The Appeals Chamber also recognized the Response as vahdly filed, see Deoizion on

Nzirarera's Mation 1o Eefect Prosccution Responss, 5 Ogtaber 2007, & 4.

! Reply Brisf: Joscph Nzlrorera's Appeal from Decision to Praceed in the Absence of (he Accused, 2B August 2007
“Rephy T

SEEE T. 27 Iune 2007, p. 11,

® See T.27 lune 2007, p. 9.

Yiedopo 11

" i

? fee T. 27 Tune 2007, p. 23,

Cnge o, ICTRE-98-44. AR72.10 ) 5 Ctpher 2007
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3 On 2§ June 2007, the Appe)lant requested reconsideration of the Trial Chamber’s oral decisian

{o proceed with the cToss-examination of Witness Twahirwa in his abseoee or cerufication to
appeal'® The Trial Chamber recomsidered its decision in part and orally ruled that Wimess
Twahirwa's cross-cxanmination by the Appellant should be stayed until his return o court but that
this wilness's cross-examination by the Appellant's co-accused should proceed in the Appellant’s

absence.!! The Trial Chamber stated that it would set out the reasons for its deeision in writing, "

4. The Appellant’s co-accused contimied with their cross-examination of Wimess Twahirwa on
Thursday, 28 Junc 2007, in the Appellant’s absence, but in the presence of the Appelient’s counsel.
One of the Appellant’s co-accused was unable 1o conclude his cross-examination op that day, and
the Triaf Chamber adjoumned the proceedings untl Monday, 2 July 3007."* On that day, Winess
Twahirwa's cross-examination and re-examination were completed in the presence of Lhe Appellant

. 14
and his coynsel.

5. ©On 11 July 2007, the Trial Chamber issued the Impugned Decision setting out its written
reasons for denying the Appesllant’s request o sty the proceedings in his absence and granting the
Appellant certification w appeal.’”

6. The Appellant submits that in proceeding with the cross-examination of Wimess Twahirwa by
his eo-arcused in his absence, the Trial Chamber violated his fundamental ripht to be tred in s
presence, as guaraniced by Article 20(4)(d) of the Suatute of the Tribunal (“Staru=")'" The
Appellant siresses that he wantad to atlend his trial but was unfit to do so for medical reasons."”
Accordingly, the Appellant seeks exclusion of Wiiness Twahirwa's testimony laken in ius

absence,'?

™ See T 28 Juns 2007, p. 1.

" See T, 2B June 2007, p. 7.

Pid

" See T. 28 June 2007, pp. 74-76.

e T 2 July 2007 pp. 1, 2

¥ See Impugned Decision, paras. 5, 22-26.

"% Ser Nzirorera's Appesl, paras, 5, §; Nzirorera’s Reply, para, 20.
7 Ser Wrirorere's Appeal, paras. 18, 25.

"W gge Nzirorera's Reply, para, 20.

Cose Mo, [CTR-98-44-AR73.10 3 5 Qetoker 2007
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B, Standard of Review

7.  Decisions relating to the general conduct of trial procesdings are matiers wilhin the discretion
of the Trial Chamber.”® The Impupned Decision, which ruled on the right of the accused to be
present at tral, was such a discretionery decision to which the Appeals Chamber must aceord
deference. Such deference is bascd on the recopnition by the Appeals Chamber of “the THal
Chamber’s orgamc familiarity with the day-to-day condust of the parties and practical demands of
the case.™ A Trial Chamber’s exercise of discretion wiil thus be reversed only If the Appellant
demonstrales that the Trial Chamber made 2 diseemibie error in the Impugmed Decision because it
was based on an Incowect interpretation of goverrung law, was based on a pateotly incorrect
conclusion of facl, or wes 89 unfair or unrzasonable as to constitute an abuse of the Trial Chamber’s

digcration.? L

C. Alleged violation of the right to be present at trial

8 I the Impugned Decision, the Trial Chamber concluded that the cross-examination of Wimess
Twahirwa by the Appellent's co-accused could proceed in his absence, despite his request for an

agjournment, which was baged on medical reasons and prevented his presence in coun.

5. The Appellant submits that while the right to be present al one’s idal is not absolute,? the only
permissible exceplions are where an accnsed waives his might w be present or where his
obstructionist conduct in the courtroom warranls a restricion of that right by the Chamber.® In
identifying these circurastances a5 the only condilions which justify a court proceeding in his
absence, the Appellant draws upon the Zigiranyiraze Decision, which held that the nght wo be
present gt one's mial can oaly be limited ““where an accused distupis the mmial er in other similar

w2

circumsiances™.” The Appellant adds that any further limitations 1o those envisioned in Rules 82465

® See The Prosecufor v. Elie Ndapamboje er of, Case No. [CTR-98-42-AR72, Decision on Jeseph Kaoyabmihi's
Appeals apainet the Decivion of Trisl Chewber 1T of 21 March 2007 conceming the Distaissal of Motions 1 Yary his
Wimess List, 21 August 2007 O Kaapabarhi Decision™); The Prosdcutor v. Edouard Karemera er al., Cast No. ICVR-
OF-44-AT 734, Deeision on lterlocutory Appeal Regarding Wimess Froofing, 11 May 2007 para. 1) Protois
Zigirunyivase V. The Prodcouter, Tras Mo, ICTR-2001-73-AR7Y, Becisicn on Inlexlocutory Appeal, 20 Corober 2006
l;;‘Zl'g!ran}u'ra:a Decision'"), pame. 9.

Proyecanor v Farovka Teltmir of af | Case No. (T-04-30-AR 73,1, Declsien on Radivoje Milerié's Tnterlocutgry
Appeal Azeinst the Trial Chambers Decizion on Joinder of Accused, 27 January 2006, para. 4; Prosecutor v. Slohadan
Milafevie, Case Wo. TT-02-54-aR737, Decision oo Inertocucory Appead of the Trial Chamber's Decision on the
Assignmenn of Defence Counsel, 1 November 2004, para. §

M vee Kanyabuyhi Tecizsion, para. 10, Zigranyiraze Dedision, pam. 9,
2 Swe Mzirarern's Arpeal, para. 14, Welrorara’s Reply, paa. 2.

I See Wrzirorern's Appeal, paras, 15-21,

M See Mzitorem's Appeal, paras, 23.25,

Case No, [CTR-9B-44- ATTI. 10 a 5 Cetpber 2007
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and 20(B} of the Rules of Pracedure and Evidence of the Tribunal (*Tules™ muast come from

amendments 10 the Rules, nol ad koc decisions of Trial Chambers.”®

0. The Prosecurion respords that a Trial Chamber can validly continue a trial whers an eccused is
absent for reasons other than misconduct or voluntary abrsence,’® In this regard, it disputes the
relevance of the precedent menficned by the Appellent, stressing that this jurisprudence does not

: ; ; 7
involve the present circumstance of an accused’s absence Tom tial due  iliness.

{1, Artiele 20{a){d) of the S1amte provides (hat an accused has a right “to be tned in his or her
presence”. The Appeals Chamber has interpreted the scope of this right as meaning that an accused
has a NEht to be pAysically present at his tral.?® However, the Appeals Charnbers of both this
Tribuna! and of the Interpational Criminal Tnbunal for the former Yugosiavia ("ICTY™") have also
held thal the right to be pregent gt mal is not absolute ? In the Zigiranyirgzo Decision, this Appeals
Chamber held that an accused person can waive or forfeit the right to be present at trial*® The
Appeals Chamber noted that Rule 80(B) of the Rules allows a Trial Chamber to remove an accused
for persistent disruprion of the proceedings. Tt further held that in determining to restrict any
statutory right of an scensed, the Appesis Chamber must ke into account “the proportionality
principle, pursuant to which any restiction on a fundamental nght must be in service of a
sufficiently important objective and must impair ihe righl no mare than is necessary to accomphsh

the gbjeclive,™
12. Inthe present case, the Trial Chamber cast the properionality analysis in the following terms:

[TThe cbjective @t staks is the need o ensure & repsomably expedibons tial which, as
srimowladged By the Appexls Chomber, is of geoeral iomporiance, The issue af steke i
wherher there are limitatons which can be placed on the access of en #ccused o the
exarrnation of a wimess, withoot marerially and d.irpn:rpmﬁuﬂ&biy irgpeiring his rights
pursuant o Article 200A)d) of the Statult to be tned in his p!l.'tsen:r:_}

E The Trial Chamber slso took account of the fact that Witness Twahirwa's lestimony only concemned

the alleged acts and conduel of one of the Appellant’s ca-accused.™

# Swe Nzirorers's Appeal, parug. 35-36, 35

¥ See Retponse, parn. 4,

1 Sas Response, paras. 89, 11-12,

W Sge Tigiranyiroze Decision, parss. 11-13.

* Sev Zigiranyirazo Decision, pam. 14; Stebodan Afifofevit v. The Prosecuier, Casc Mo, 1T-02-54-4R73.7, Docision
on Wwrlocutory Appeal of the Tral Chamber's Declsion on the Assignment of Deferse Counsel, 1 November 2004
(“Ailpfewls Decision™, paca. 13.

* Swe Zipiranyirnzeo Decigion, para. 14.

" rd (foomores omitted),

1t See Lmpugned Decision, parn. 14,

¥ 5pe Tnpugned Decision, para. 20,

Case Mo ICTR-9R-44-ART3.10 £ 5 Dewober 2007
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13. The Appellant contends that the Trial Chamber misapplied the proporicnality principle set
forth in the Zigiranyiraze Decision and used it a5 “an opportunity to procesd in the absence of the
accused if it balanced ihe prejudice to him against the benefits of en expeditious trigl "™ The
Appellant also argaes thet, in proceeding with Wimess Twehirwa's testimeny on the premise that it
anty went ta the acts and conduct of his co-actused, the Trial Chamber vioialed the principle set
forth in the Rules that in a joint trial, each accused is 1o be accorded the same riglts as if he wers
being tried separately.’® He adds that, “under the Prosecution’s joint criminal enterprise and
conspiracy thearies, My, Nzitorera can be convicted for the acts of Mr Nmirumpatse™.’® The
Appellant also disputes the Trial Chamber's reliance in the Impugned Decision on Rules 92445 and
94(B) of the Rules.”’

i4. The Prosecution responds that the Trial Chamber reasonably applied the propomionality
principle, striking an appropriale balance between the reasonably expeditious resolution of the case
and the need to protect the Buir trial rights of the Appellant ® Tt adds that the reference to Rule 924
of the Rules in the Impugned Decision is comect “merely as a measure by which 1o assess the

faithess of continuing the trial in the absence of the accused.”™”

15. The Appeals Charaber agrees that the right to an expeditious trial as a right guaranteed to all
accused by the Statute of the Tribumal was a relevant consideration for the Trial Chamber in
palencing whether or not 10 proceed in the absence of the Appellant, However, in the circumstances
of This complex and lengthy case, the Appeals Chamber is not satisfied that the three day delay to
the trial was safTicient to outweigh the siatutory right of the Appellant 10 be present at his own tral
when the absence of the Appellant was due to no fault of his own. Furthermore, the Appeals
Chamber holds that the Trial Chamber's comparison between the limitatione placed on the
Appellant’s “access [...} to the sxamination of a wilness™®
Rules 92bis and 94B} of the Rules is misguided. Rules $2bis and 94(B) address the proof of facis
of a matter other than the acls of the accused. In the present case, lbe issue was quile diffgrent,

and the resuictions pernutted under

namely, whether the presence of an accused 1s required during the cross-examninalion of a withess
by a co-acpused or his counsel, In the circumstances of 2 joint tnal, it is irrelevant for the purpose of

that determination whether or not the witness's testimony was likely to concern the alleged ects and

* Nzirorera's Appeal, paras. 26, 34, In (his connectlon, the Appellant alse submit that, bad the Tral Chamber been
colcermed with the expedifiousness of The triel, it should Tave considored othar wiematives, such ag the geveranee of
Wzieorera's rial fiom Bis co-acpused pursuant to Rule 87(B) of the Rules, see Nairorera's Appeal, parey. 30.23.

M e Wzirorera's Appeal, peras, 30-32. Although the Appellant memisns Rule 21, the Appeals Chamber understands
el I 4 in Jact refeming 1o Rube 22 of the Rules.

N virprara’s Appeal, para. 47.

" Sep Kzirorera's Appeal, pards. 3951,

W Sey Response, paras. 13-17.

™ Respoase, para, 20.

" implmned Decision, pare. 14,

Case Mo, ICTR-92-44-AR73.10 5 5 Ocvwoler 2007
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conduct of a co~accused onty. The Appeals Chamber i.s therefore pot satisfied that in the present
circumetances, the Trial Chamber properly exercised its ‘discretion. The Ttial Chamber's resaictions
om the Appellant’s fair tial rights were upwarranted and excessive and thus fail the propartionality

test. Accordingly, the Trial Chamber commitied a discemible epor.

16. In ligm of the fact that the panies dispute the relevance of the lestimony of Wimess
Twehirwa,!! the Appeals Chamber will leave the question of whether the portien of Witness
Twahirwa's testimony takan in the appellant’s absence should be excluded and whether that
witness shonld be recalled for crogs-examination in the presence of the Appellant,’? to the discretion
of the Trial Chamber, which is best placed to assess the significance of Witness Twahirwa's
testimeny in reladon with the charges agemst the Appellant. The Trial Chamber may order the
remedy, i any, that it deems appropriate to cure amy prejudice.

. Disposition

17. On the basis of the foregeoing, the Appeals Chamber GRANTS Wilrerera's Appeal,
REVERSES the Impugned Decision, and REMANDS 1o the Tral Chamber the considention of
the prejudice, if any, accrued to the Appellant by preceeding, in his absence, with the cross-
examination of Wimess Twahirwa by the other co-accused In & mapner consistent with this

Decision.
Doite tn English and French, the English version being aulhoritative.

Dated this 5™ day of Qctoher 2007,
8l The Hapue, The Metherlands.

Fausip Pocar

Presiding Judge
' Sex Nzirorera's Appedl, pares. 43-47, Response, pis. 16
S Wzirarera's Roply, para. 20 foomele 13; see viee Rosponse, para, s
Cose Ko 1CTR-58-449-AR73.10 7 = Octoher 20067
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