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[NTRODUCTION
l, The trial it this case commenced on 19 September 2005 with the presentation of the

Frosecution case. During the fourth irizl session. Prosecution Witngss HH was called to
restify before the Chamber.!

2. On 30 July 2007, the Delense for Joseph MNzirorera applied for an amicus curice to be
appointed to investigate the false testimony of 1hal witness HH.* The Chamber denied the
motion and Murther noted that i a mation filed some three weeks before the instant bMotion,
the Defence for Nzirorer requested similar relief in relation to allegations that ineluded the
falschood of Witness HH."™ The Chamber expressed “irs disapproval of this waste of
resaurces and abuse of the process” and consequently forbid the Defence to present any bill

for this motion {*Decision of 26 September 2007},

3. {On 28 Scptember2007, the Defence for Nzirorera moved the Chamber to reconsider
that portion of the Chamber's Decision. The Prosecution opposes the Motion and Further

requests that the fees be withheld for this latest motion for reconsideration as well *

DELIGERATION

& According to the Defence for Weirorera, roconsideration is warranted because
Chamber’s Decision was erronecus on two grounds. It fiest notes that the facts giving rise to
the second motion, namely the testimony of Prosecution Wimess Fidele Uwizeve, were
diseovered after the first motion way filed, since Witness Uwizeye (estified after the filing of
the first motion and it was therefore inpossible to inglude them eacdier.” The Defence secend
contends that the subject matter of the two motions was also different.” Relying upon an
Appeals Chamber's decision, the Defence submits that sanctions should be imposed

cautionsly bearing in mind the interests in justice, the right (o a {air trial and the absence of

Usee T. R 1o 21 November 2006,

! Joseph Nzivorcra's Motion For Investigation of Witness HH for False Testimony, fled on 30 July 2087,

' Projecutor v. Edeuerd Kurcmera, Mathicu Ngwampatie and Joseph Nzitoera, Case No. ICTR-98-44-T
{“Kuremera ef al”'), Decizsion on Defence Molion B Investigation of Proscestion Witness HELD for False
Testimonyy 10 26 Septerber 2007, pare 9 The Chamber teferred to luseph Marerera’s Motion for
Agpaintment of Amicos Curiac: The Meirompalse Letters, filed an 3 July 2007, See the Chamber’s Deelsion
also denying that motion: Koremera ef of. Decision on Delenes Mobions G Appedntnent of Amicws Cutize
(TN, 26 Septemimer 2007,

 Joseph Nrirovera's Motion for Reconsideration of Sanctions, filed on 28 September 2007 {Mairorcra’s
mfotion 't sce also Reply Brief filed oo 3 Qcrober 2007,

¥ Prosezutor s Pesponse to M eimrona's Motion for Beconsideration of Sunctions, Aled rn 2 Octobee 2007

! Mrirorera’s Mation. para, 5.

T Mpirorera’s Motion, paras, & and 9.

Prosecutor v Edoward Karemera, Aarfvew ¥girumpatse and Josoph Nzfrorera, Case Wo [(CTR-28.44.T 2%
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appellatc review.” In the Defence’s view, it should nol be sanctioned for filing a sccond
nation instead of an addendum to the first motion because it would then sanction the Counsel

for a pure question of form.”

5. According to the established jurisprudence, the Chamber has an inhercnt power to
reconsider its decisions where its decisions when (i) a new fact has been discovered that was
not known 1o the Chamber ar the time it made its original Decision; {ii} there has been a
malcrial change in circumstances since it made its original Decision; or (i3} there is reason to
believe that its original Decision was erroneous or constituted an abuse of power on the parl
of the Chamber, resulting in an injustice thereby warranting the cxeeptional remedy of

. : m
reconsideration.

. In the Chamber's view, there is no such circumslance justifying the exceptional

remedy of reconsideration of its Decision of 26 September 2007

1. In its Decision, although not explicitiy mentioned, the Chamber did consider all the
circumstances of the case, including the dale on which the testimony of Prosecution Witness
Liwize was given. The relief sought in the second motion was, however, identical with the
relief sought in the first motion. It is incon¢eivable that the Chamber would have
commissioned two investigations into the falsehood of Wilness HH. Any such investigation
would have mevitably had to logk at the entire testimony and all allegations of falsehood. The
examples contained in the sccond motion would have becn part of the investigations in the
tirst, in those circumsuances, applying for the appointment of a second investigation, instead
of filing an addendum, as sugmesled by the Defence, cannot thercfore be characterized az a

simple maner of form.

5 Furthermaore, the Chambet 1s nat satished that even an addenduwm to the first motion
was necessary. The isgue of ancillary proceedings Lo investigate the submission of Defence
fir Maitorera that one or other Prosecotion Witness has been found lying has been before 1he

Chamber on oumerous pccasions, and the Chamber bas consistenily denied the motiens

Y Neirorera's Mowuen, para 8 The Doefonoe religs upon Karanera e al, Decision on Interlecutory Appoals
Regarding Panicipation of Ad Litesn Jodpes (AC) 11 Tune 204; Pecision an Maton 1o ¥acale Sanetions (TC),
23 Febryary 2005,

* mopirorera’s Motion, para, 9.

" Karemera of of. Case Mo, ICTR-98-44-FT, Miecision on the Tkfence Motions for Reconsideration of
Proteetive Measures For Prosecution Witngsses, 20 Augost 2005, puara. &; Kargmera of of | Case Wo, ICTR-98-
4+-T. Detizign on Deferce Motion for Molificatiom of Protective Ordes: Timing of Diselosure, 31 Oouober
2005, para, 3. Koeemera et of, Case Moo ICTR=-98-44-T, Decision oo Molien Tor Becensideratioo or
Cerhilicanion to Appeal Datiziom on Motien for Order Albowing Meeting with Doefence Witoess, 11 (etober
20005, para. B (note also the audiorinies cited in foomnates contained within thae paragraph).

Progecutor v, Eduuord Karemora, Mathicy Sgirnngarse dd Soseplt Neivorera, Case ko, ICTH-Y8-43-T s
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recalling the applicable principles under the Rules and the jurisprudence of this Tribunal "’
While the Chamber les not characlerized the repeated attempts of the defence to get an
invesligation commissioned as abusive of the process. it considers that making applications
for the appoiniment of Two separate investigations info the two separate allepations of
falsehood in the same witness crosses any line that could be drawn and s totally

unacaeptable.

9, The Statute of the Tribunal imposes duty on the Chamber 1o manage the trial in order
to guarantee its fairness trial meluding that the proceedings be conducted without undue
delay.' The Rules further provide the Chamber with the power to impose sanclions upon any
Counsel who brings a motion that, in the Chamber’s view, is frivolous or is an abuse gf
process.’” Filing unnecessaty motigns abuses the process of the trial and causes undue delay,
The Appeals Chamber further held that “abuse of process is not in the interest of an accused”
and that, therefore, the dendal of fees for the filing of frivelous motions has no impact on the
exercise of an accused’s rights.”"” The Chamber notes that in the present case, the Defence
for Mzirorera knew that his motions had the potential to cause delay to the extent that he
applied for a three week adjournment of the Trial for the Chamber to have time to adjudicate

on the motions it had Mled.'*

1. Inlight of the history of the proceedings in this case as well as the reasoning provided
by the Chamber in its Decision of 26 September 2007, the Chamber finds thal reconsideration
of its Order precluding the Defence for Nzirorera to present any bill for its motion for
Investigation of Witnegs HH for False Testimony is not warranted. The fact that the Defence
considers that unnecessary expenses are also spent by the Prosecution or the Chamber does
not affect that conclusian.'® The Chamber further considers that the present Motion for
reconsideration is also manifestly ill-founded, frivalous and constitutes an abuse of process

under Kule 72{F) of the Rules.

"' See for instance, Karcurgra e al, Decivion On Defenee boton For Invesigation of Prosecution Wikness
Ahmed Mbonyunkiza For Falwe Testiomony (TC), 29 December 2006, Decision on Defence Motion for
Cerification to Appeal Declsion un False Testimony (IC), 27 Septemnber 2007, The Chamber also ruled orally
on siniar molions during the course of the prececdings.

'? See Arricle 19 and 20 of the Stane.

" Rule 73 ¢F); sec also Kol 36 of (he Rules.

" Karemera of al. Case N ICTR-93-44-AR] Lbis, Docision on Motion for Reconsiderstion of Degision on
Joseph Weirorera's Appeal fram Denial of a Reqgeest for Designation of & Trial Chamber w Consider Referral o
a Mational Jurisdiction { TCY, 21 Angost 2007

'¥ Ioseph Mzirarcra™s Motion 1 Peslpong Commencement of Sixth Trial Scssion. filed on 12 September 2007,

"" Soc Repty Bricf
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FOU. THOSE REASONS, THE CHAMBER

1. DENIES the Defence Motion for Reconsideration of Sarctions and,

il REQUESTS, under Rule 73(F} of the Ruies, the Ragistry 1o withhold the

payment of fees i relation to the Fling of the Motion.

A isha, 3 Oetober 2007, done in English.
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