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Hecizion on Recomtideration of Adwission af Writicn Statements and Admission af the 28 Sepiember 2007
Tertimowmy of Withess GAY

INTRODLCTTON

1. Pursuant to Count Five of the Indictment, Edouard Karemera, Mathieu Ngirumpatse
and Joseph Nzirorera are charged with the commission of the ¢rime of rape as a crime against
humanity.' It is not allcged that the Accnsed perseually orfand physically perpetrated the
rapes, but rather that thev are responsible for such crimes by vimuc of their superior
responsibility” for those who physically perpetrated them e, alternatively, by virmue of an

extended form of joint criminal enterprise. 3

2 On 11 December 2006, Trial Chamber 111 denied a Prosecition’s Motion seeking the
admission inta evidence of the written statements of 63 purported rape witnesses as well as
the transcripls of evidence of eight purporied rape witnesses” in previous proceedings before
this Tribunal, in lieu af them testifying orzlly, pursuant to Rule 924is {A) and {D) of the

Rules of Procedure and Evidence (“Rules™.?

3. In reaching its conclusion, the Chamber held:
Howewver, according to the forms of liability pleaded in the lodiciment (as outlined in
pacagraph one of this Decision, and the foomotes thereto) the evidence s to be relied upon to
prove that rapes were committed on a widespread and systematic basis by the Accused's
subordinates andfor co-perpetrators. These allegarions are so pivotal Lo the Prosecution’s case
that it would ke unfair to the Accused o permit (he evidence to be given in written farm

without an opportanity to cross-examing the witnesges®

: ) Furthermore, as a result of this finding rejecting the admission of writlen slatements,

the Trial Chamber found that the nomber of 93 wilnesses that the Prosecution intended to call

! Prasecuior v. Edpuard Kevemera, Mathicu Ngivembalse and Josepf Nelrorera (“Karemera or of Vj, Cage Wo.
QR-44-[, Amended [ndictment, 24 August 2005,

¢ paragraph 70 of the Indiclment allepes that the rapes wers 20 widaspread and systemaric that the Aceused
knew or had reasen to know that the Farerafannae and other militiznen were about 6o comrit ther or thet they
had committed them; that they had the malzrial capacity 1o halt or prevent the rapes, of punish oF satction e
I:ycr-p-mamrs: bk that they falled 1o do so.

Earagraph 69 (and 73 of the Indicimem glleges that the rapes wore the natural and foreseeable consequence of
the object of the jeint criminal enterprise w destroy the Tutst as & greup, and that the Accused were aware that
rape was the natural and foresceable consequence of the joirt criminal enterprise in which they kmowingly and
wilfully participated. Sec glso paragraphs 4. 5, 6, 7, 8, 14, 15 and 16 of the Indiciment which also outline the
gcm:ral allegations of the joint criminal enlerprise and relate to Coumt Five,

Mate that ke Prosecotion originally sought the admission of the previous wial westimony of nine witnesses,
pursuant W Rule 9286is However, by Corrigendum dated 3 Oetober 2006, Lhe Prosecution withdrew its
application for the admission of the evidence of one of those pine wimesses — Witness FAF (ak.a “T™" and
By — 50 tha its Omal application pursuant o Bule 926z (D) relates to the provicus tied lestimony of cight
wiinrEses only.

* Waremera et ol., Decision on Prosecotion kMotion for Admission of Evidence of Rape and Sexual Assault
Purzuant to Rule 92 hiz of (e Rules, amd Grder for Reducton of Prosecution Witness List (TC), 11 December
2008 (Decision of 11 December 200&™ ).

* thid., para. 2.
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to testify to the allegation of rapes and sexual assault was excessive.” It therefore ordered ihe
Prosecution to drastically reduce the said number of witnesses® Qg 7 May 2007, the
Prosecution informed the Defence and the Chamber of its intention to call 16 witnesses,

including Witness GAY, to testify to the allegations of rapes and sexual violence.”

5. During the fifih trial session, at the request of the Defence for Nzirorera, the Chamber
decided to preclude the testimony of Prosecution Witness GAY concemning rapes of sexual
assauls committed in Mukingo commune m Apnl 1994."" It accepted the Defence’s
contention that the anticipated testimony of this witness has already been addressed by the
Jjudicial notice taken by the Chamber of the faet that rapes were committed in this area by
Interahamwe in April 1994 (“Fact # 17")."' The Chamber also agreed with the Defence for
Nzirorera that “it would be unmecessary to expose a wilness 1o the emolional impact of
giving testimony of this nature when judicial notice has already been taken of the facts w
which she will be testifying”.'” On 6 August 2007, the Prosecution filed a motion secking

cerlification to appeal this Decision."

6. In a separate Order, the Chamber further invited the Prosecution to clarify whether
the 16 sexual viglence witnesses featured in the list of its prospective witnesses were
included in the list of wimesses whogse smiemneants it sought o have admitted under Rule
92kis in liew of them testifying -::nraily.” The Prosecution responded as follows:
When the prosecution filed its application under Rule 52bis on 20 February 2006, 13 of the
16 witnesses that currently fgure on (he prosecution’s listing of prospective sexusl violenes
witesses were anlicipated o testify orally and 3 of those 16 witnesses were only expested o
provide evidence in written form. However aff f6 wirnzsres were incorporaied in the Rule

0Xbiz application wsalf, and their evidence was amenabfe o progf in written form, having

T Decizion of 1T Decamber 2006, paras 26-28.
1 Decision of 117 December 2006
® Prosecutor's Imeroffice Memorandum, Bled on 7 May 2007 and Prosecuter’s Submissions on its Final

Witness List, filed on 30 Mz 2007, Those withesses are known by the following pscodonym: GAY, FAL,
GD¥Y, GV. SR, DRG, APK, AFPW, APM, BB, ATA, ARF, ATE, DBY. BIX and ACH).

' T30 July 2007, pp. 7-§.

T 30 July 2007, p. B See Xaremerg of af, Declsion on Appeals Chamber Rewand of Tudicial Rotice (TC).
1] Deoamber 2006 The Trial Chamber took judicial notics of the following edjudicated facl rom Kafedifafi
Judgement (fact ne 17, at po 190 “Members of the Intemhamwe, ingluding Totcrabarfwe ITom Mukisgo
communc and neighbouring arcas commitied Tapes and sexual assaults in the Ruhengen Prefecture Between 7
and 30 April 1554

27, 36 huly 2007, p. 8. _
Y Progacutor's Application for Certification to Appeal the Orel Decision on Nzirorera’s Motion to Preclude

Testimony of Witness GAY, filed on 6 August; sce alse Josgph Nziroresa's Response fil=d on 7 August 2007
ard the Prosecutor’s Reply thereto filed on 8 Auwguet 2007,
Y Egremera e @l Inerim Oreder 1o the Proseculor to File the Wcitten Statements of its Proposed 16 Sexyal

Vielence Wimesses (103, 13 August 2007

Prosecutor v. Edpward Karemera, Mathiew Ngirumparse and Joscph Nzirorera, Cise Mo, ICTR-98-24-T 31135
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satisfied the formal requirements of Rule 92bis(BWiXb) and having met the criteria
established by the jurisprudence of this Tribunal, as set forth in the drgusent in paragraphs
12 - I8 of the prosecution Rute 92bis motion of 20 February 2006

7. The Chamber then ordered proprio motu the Parlies to file submissions concerming
the seconsideration of ils decision on the preciusion of Prosecution Witness GAY s testimony
and the admission of the writien statements of the 16 sexual violence witnesses in lieu of

their oral testimony. "

g The Prosecution liled its submissions on 31 August 2007 moving the Chamber to
reconsider 109 prior decisions by cither recalling Witness GAY to (estify or admirting her
written statement, and by admitting, under Rule 92 bis, the written statements of the other
Prosecution witnesses o acts of sexual vielence."” Conversely, the Defence for Nzirorera and
the Defence for Ngirumpatse request the Chamber to maintain i3 prior decisions.'®
Furdhetmers, in a separate motion, the Defence for Mzirorera moves the Chamber to exclude,
in addition to the testimony of Witness GAY, the testimony of the 15 remaining Prosecution
witnesses to aels of sexual vielence on the grounds that calling these witnesses would

constitute an excessive fumber of wimesses being used to prove the same facts.’”

DELIBERATIONS
Preliminary Matter

9. The Chamber notes the observations made by the Defence for Ngirumparse on the
Chamber’s Decision of 5 September 2007 denving its motion for extension of time in order

to oblain the tranglation in Freach of some documents, and its application for the Chamber to

'* prosecutor’s Submizsion Pumiwant te Trial Chamier 11T Order of 15 August 2007 Conceming Sexual
Violenoe Witnesses (Nled oo 15 Aogust 2007), para. 7,

I8 garemera ¢f o, Inerim Order to the Parties to File Submissiens Reganding Feconsideration of Lhe
Chamber's Exelusion of Witness GAY s Testimony and the Admission of Writen Siatements of the 1§ Sexual
Yialence Witncsses Pursusnl to Rule 92 v ([T 16 Aupst 2007,

1 Prosecuder's Submission Pursuant w0 Trial Chambser Opder IT] of 16 August 2007 Concerning Reconsideration
af (i} Preclusion of Testimony from Wilness GAY ord (ii} Rule 92his Motion for Sexual Vialence Witnesses,
flled on 3§ Aupust 2007 {“Frosemnion’s Submissions™ ).

' Joseph Nzirorera's Suhmissions on Reconsideration of Admission of Witness Siatements of Sexual Assaull
Victims, hled on 3 September 2007 (“Nrirorera's Submissipns of 3 September 20077, Pretimdres ohservatinns
powr Mathicu Mgirumpatse conformément au "Trial Chamber I Order of 16 August 07 Corceming
Recorsidermiom of Prechusion of Testimony from GAY znd Rulbe 97bis Moticn for Scaoal Viclence Witnesses”™,
filed on 10 September (“Mgirumpatse's Submissions™. Cm ¥ Seplember 2007, the Chamber pranted 2 shorl
extension of time to the Defence for fiting their submissipns.

1¥ Jaseph Mzirorera™s Motion to Exclude Testimony of 15 Prsecution Wilnesses to Acts of Sexunl Yialence,
Nled on 3 September 2007

Frosecutor v Fadunard foremera, Mathivu Ngirumparse ond Jaseph Nairarera, Case Mo, 1CTR-98-44-T  4i15
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request the Registrar I pay any overtime done by ils Legal Assistant when translating

documents.”® The Chamber finds, however, such a fequest unnecessary and mappropriate,

Reconsideration of the Chamber's Decision to Preclude the Testimomy of Prosecution
Wimess GAY and of the Chamber 's Decision of 1] December 2006

10, According w the established jurisprudence of the Tribunal, a Chamber has the
inherent power to raconsider its decisions when (i) a new fact has been discovered that was
not known to the Chamber at the time it made #ts original Decision: (ii} there has been a
material change in circumsiances singe it made its oripinal Decision: or {iii) there is reason 10
believe that its original Decision was erroneous or constiluted an abuse of power on the part
of the Chember, resulting in an injustice thereby warranting the exceptional remedy of

. .
reconsideration,

11.  The Defence for Nzirorera and the Defence for Ngirumpatse submit that ng such
exceptional circumslance exist to justify a reconsideration of the Chamber’s Decision to

preclude the testimony of Witness GAY.

12 The Chamber, however, accepts the Prosecution’s contention that its decision to
preclude oral testimony from GAY on the ground that it was cumulative evidence was
erremecus. The wimess™ anticipaled testimony was indeed expected to include the witness'’
observationz of Joseph Mzirorera in gatherings with Juvenal Kajelijeli and other known

Interahamwe, evidence that goes beyond adjudicated fact #17.

13, The Chamber, however, notes that in its submissions, the Prosecution now suggess
an aliernalive to calling the witness for oral testimony. The Prosecution acknowledges that
Wimess GAY's evidence could be admitted in written form and that recalling the witness to
testify orally “would entail explaining 1o the wiiness the need to transport her, yet again, far
from her home to appear before a eoord that has previously shunned her.™* Furthermore, the
Prosecution submits that the Chamber could admit Witness GAY s statement only in part “by

explicitly limitmg the evidence that it receives in writing to the fact that GAY was raped by

* Mgjrumpatse’s Submissicns, paras, 2.12.

N Karemera ef o, Case Mo, CTR-98-44-PT, Uecision on the Defimes Motions for Keconsideration of
Protective Measures for Proseculion Witnesscs, 29 Augost 2005, para. & Karemera of af, Case Mo, [CTR.98-
44-T, Nectsion an Defence BModion o Modification of Protective Order: Timing of Disclosure, 31 Colober
2005, para. 3, Karemero of al, Case Noo [CTR-93-44-1. Decision on Maotion for Reconsideration ar
Certilication to Appea!l Decision on Motion for Oreder Allowing Meeting with Defence Witness, 11 Getober
2005, para_ B {note mlso the zuthorilies cited tn fininotes contained within 1hat paragraph).

2 prosecution s SUbmissions, pard. 25; see also ot para, 24,

Prosecutor v. Edouard Karemera, Mathiew Ngirwmpatse and Joseph Mzirorerg, Case Mo ICTR-95A4T 4715
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certain mamed Interahamwe in Mukingo, iecluding NfYTGABA Michel, in early-mid April
1004 P In view of those circumstances, the Chamber will consider whether o admit the
Wirmness GAY' statemant in liew of her oral testimeny along wirth Lthe statements of the other

15 Proseculion witnesses of sexual assaulrs.

14,  The Defence for Nzirarera and the Defence for Ngirumpatse also submit that no
exceptional circumslance exists in the proscnt case o jushfy reconsideration of the prigr Trial
Chamber's Decision of 11 December 2006, In their view, the only thing that has changed
since the original decision denying admission of the statements is thal the Trial Chamber has
become increasingly concerned over the progress of the izl in light of the Tribunal's

completion strale ey

15.  The Chamber notes that in the initial application made by the Prosecution in February
2006, of the 16 wimesses who are currently on its prospective hist of witnesses to be called,
the evidence of only thre¢ was sought to be admitted in written form under Rule 92 bis.”* The
13 other witnesses were anticipated to testify orally, and there was no application for the

admission of their written statements in lieu of thair orat testimony.

16,  The Chamber is satisTied that new ¢ircumstances have arisen sincc the filing of the
Decision of |1 Daecember 2006 that affect its premise and provide more compelling reasons
for the Chamber to exercise its discretion to reconsider it, inciuding by ruling on the

admizsion of the statements of the 13 other Progsecution witnesses.

17. The number of witnesses to be considered for the admission of their evidence in
written form has been drastically reduced since then. Whereas in February 2004, the
Prosecotion sought 1he admission of written statements and transcripts for 72 wilnesses, now
it only seeks the admission of 16 satements. The Prosecution no longer opposes that the
witnasses be callad for cross-examination where the Chamber would [ind it necessary.?® The
Prosecution alse accepts the admission of part of the suatements, where the Chamber finds #

appropriale.)” These changes in the relief sought are consistent with the prior Prosecution

¥ Prosecution’ s Submissions, pare 38 and footnotes 38 and 39,

* pooirorera’s Submissions of 3 September 2007, paras. 4 and 5; Ngirumpakse™s Submissions, para. 1B

* prosecutor's Submission Purswant o Trial Chacnber [1 Order of 15 August 2007 Conceming Sexual
Viplence Witnesses, fifed poo 15 Aupgusi 2007 (MFrosecution’s Subrissiooe”), pua 7. See Decisiva of 11
Decenmber 2004,

¥ In itg submissions of Felruery 2006, the Prosccution adopied a “all of nothing” pesition: eilber Lhe Trial
Chamber reccive evidente in wringn farm exclusively or hear oumerous witnesses hoth in dirset-examinalion
and cross-cxaminalion {see Prosecotion's Submissions, para, 3.

¥ prsecution’s Submissions. para, 38,

Frosecutor v, Edougrd Karamera, Mathien Neirumpatse and Joseph Mzirorera, Case Mo, ICTR-98-44-T &35
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slatement that it would renew s application under Rule 92 bis for evidence of sexual

assaults depending on how oral testimony from witnesses developed on the rial record.

18 Since the Deciion of 11 Deecember 2006, there is also a preater record of oral
testimony of alleged rapes and acts of sexual assault on the trial mecord. So far, cight
wimesses have piven evidence of sexual violence, Consequently, the renewsd Prosecution
applization for admission of evidence in writien form is considerably narmowsed m scope and
more forcefully motivated by evidence thar already apperrs on the trial record, including the
six facts of common knmowledge and the 127 previously adjudicated facls from other cascs
that are judicially noticed in this trial, incinding 23 judicially noticed facis of sexual
violence.” Furthermore, the statements sought for admission could be of cumulative nature
in lhat other wilnesses have given oral testimony on similar facts, This new circumstance is
particularly relevant when adjudicating on the admission of writlen statemens in lien of oral

':vidence.‘m

19, Contrary to the Defence's contention, there are thereforc new circumstances
warranting reconsideration of the Decision of 1T December 2006, which are in no way
related to the Tribunal's completion somalkegy. The Chamber, however, recalls ils mandale to
guarantee Lhe rights of the Accused to a fair trial, including the right of each of them to be

tried without undue delay.’’

Admission of Writien Statemenis of 16 Prosecution Witnesses in lgu of their Oral Testimony

20, Rule 92 B/r of the Kules bestews discretionary power upon a Trizl Chamber 10 admit,
in whole ov in parr, the evidence of a wilness in the form of a written statement in lien of oral
testimony, on the condition that il goes to prove a mater “other than the acts and conduet of
the accused” as chargad in the indicment. While a Chamber may admit the evidence of &

wilness in written form, it may also require, in addition, that the witness appear for cross-

: T =
EXAMIination,

I Goa Proscoutor’s Interoffce Memoranduny, filed po 7 May 2007 and Prosecutor's Submissions on ity Final
Witness List, Nled on 30 Mey 2007,
1® woremera ef of, Deeision on Appeals Chamber Remand of Judicial Notiee (TC), 11 December 2006,
" Rute 92 fur (A (i} {a) Pl
Facors in favour of admitling evidence ip the form of 3 wrilten sisment methude, bl are oot Timized to,
circumistanees in which Lhe evidence in question;
fa) is of cumulalive natete, in that other witnesses will give or have given oral testimony of similar facis:

[..1

¥ anticle 20 of the Statuee,

¥ Sor Rule 92 Bis {E):
[...] The Trial Chamber shall docide, afier hearing the reies, whether 1o admit the stswement or ranserip!
in whole or o par and whether to requirs the witness o appear for cross-examination,

Prozecutor v, Edouard Karemera, Matkieu N pirumpacse amd Joseph Nrirorerg, Casc Mo, JOTRGEL4-T 715
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2], In the present casc, it is not disputed that the formal requiremenis for admission of
gvidence in written form set out by Rule 92 &is (B) are met. Concerning the statement sought
10 be admitted for Prosecution Wimess GV, the Chamber further notes that only the
statement of 12 June 2007 is cenified in aceordance with the Rules and it will therefore only
consider this stalemend as sought for admission. The core issues in dispute herween the
parties are whether the statements should be admitted and if so whether provision should be

made for cross-¢xamination of the withesses,
Wie ther the Statemems should be cdmitied

22, The Defence for Nzirorera, joined by the Defence for ‘a"Jgin;pmpa,!.se,?':Jr submats the
following main arguments m support of rejecting the admission of the slatements of the i6

Prosecution wilnesses:

{n it is impossible for the Chamber to assess the reliabitity of some
statements sought to be admitted bocanse it only exists either in French or in

‘English;™

(i)  the goncerned statements include evidence of the acts and conduct of the

Accused or are pivotal o the case;™

{iii)  some prior statements of the concerned withesses were not disclosed to the

Defence and that renders impossible the evaluation of her statement:”™®

(iv) admining stalements without the witness being subject to cross-

. " - 537
examination would be unfair;

(v) the avidence sought for admission is cumulative 1o judicial notice already
taken by this Chamber:*®

(vi)  the statement poes bevond issues refated to sexual assau][;”
{vii}  the sexual assault evidence is of low probative value; "

(viii) the wimess was not found credible or reliable in another case” and the

withess’ statemnent is patently unbelievable or false:™

. Keirumpaise's Submissions, para 21,

M Cep: Witnesses ODT. G and ATA.

M gee: Wilnesses GDT, FAL, ATA, ARF, ATE and BIX,

¥ Ses: Wiinesses GDT. FAL, ¥, C8B, APW. ATA, ARP, ATE and DBY.

M e Wilnesses G, FAL, GV, 5B, AQD, APW, APM, IR, ARF and DEY.
* o Winesses OV, GV and CSB.

¥ gee: Wilnesses FAL and GV,

W oo Wilnass FAL,

Prozecuror v. Edougrd Kargmerg, Mathicw Ngiremparze gnd Joseph Niirorera, Case Mo, JCTR-98-43T W15
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(ix)  the wimess was 1ot a victim of any sexual assauft

73, The Chamber has reviewed all these arguments and reached the following

conclusions:

{i) Contrary to the commentiom made by the Defence for Nzirorem, the
Chamber has facifities to understand both working {anguages of the Trbupal and
has therefore no difficulty in reviewing statements exisling in either French or

English only.

(ii) Rule 92his(A) explicitly excludes “acts and conduct of the accused as
charged in the indictment”. The Appeals Chamber has aMirmed that it also
excludes the gecensed’s acts and conduet which establish his responsibility for the
acs and conduct of others. However, the same Appeals Chamber has stated that
Rule 925ir does not exclude the acls apd conduct of others for which he Aceused
is alleged o be responsible, for example, the aces and conduct of his co-
perperators o subordinates.” In the present case, apart from some specific
partions of the swiements of Witnesses GAY, FAL and GDT, the Chamber is
satisfied that the statements of the 16 wilmesses go 1o proof of matters other than
the acts and conducts of the Acevsed. The stalementls of Wimesses GAY, FAL
and GDT may nonetheless be admitied by redecting those portions which are
specified in the annex to this decision. On the contrary, the Chamber does not
agree with the Defence contention that there are elemenis of the slatements of
Witnesses ATA, APR, ATE and BIX which are so pivotal to the Prosccution case,
and that the figures of awsthority to which ey refer are so proximate to the

Accused that their admission would be unfair,

(iify  The allegation that some prior slatemenls were not disclosed is essentially
speculative. In the absence of the statements there is no basis to indicate that the
Chamber will not be able to assess the reljability of the evidence adduced in this
manner. [f any rules conceming disclosurc have been breached then appropriate

applicatians should be made for remedial action.

I e Witness APK aml BB

T gee: Witness APM and BIX,

3 Geer Wilness BB, ATA and ARF.

% oor Prosecutor v, Cialid, Case Mo, [1-98-20-AR73.2, Decision on interlocutory Appeal Concerning Rule 92
Aig (C) A, 7 June 2002, parss. 914, seo ulio Progecuior v, Karemera o af., Cate Ho ICTR-98-44-ART3(C),
Decizion on Proseculors interlocaory Appeal of Decivion on Judicial Notics {ACY, 16 June 2006, pam. 32,

Proseculor v, bdouard fargmara, Mathieu Ngirumpatse and Joseph Nurorera, Caye Mo ICTR-98-44-T - 9415
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(iv’  The Chamber will consider wheather ta call any of these witmesses for
Ccross-examination on a case-by-case basis if it is necessary or desirsble in the

interests of stice to do so.

v}  The argument that the evidence is cumulative to the evidence already
laken in the form of judicial natice is counter-productive, because that is a factor
the Rules specifically indicate favours admission of (he statemenm.® Their
curmulative character diminishes the alleged prejudice thal could be caused by

their admission,

{vi)  The fact that Witness GV’s statement contains evidence hat goes beyvond
issues related to sexual assault is not, a5 such, a ground for exclusion of the said
statements. Apart from matters that go to proof the acts and conduct of the
accused, the Rules de not limit the content of the statements to any particular
subject. The Prasecution™s motivelion of addeeing evidence in suppon of
allegations of rapes and sexual assault alleged 2t Count 5 of the lndiclment is not
a basis for either redaction or exclusion of portions of the Lestimony which
contain other information. Furlhermore, the alleged panicipation of Jean-Paul
Akayesu in aers of genocide commited in Apeil 1994 contained in the statement
of Prosecution Witness GGV can hardly be prajodicial o the Accused in light of the
Trial Chamber Decision to tzke judicial notice of the genocide and adjudicated

facts from the Akapesu (convictian) judgement_“

{vii) The arguments relating to the low probative value of the testimony
confuse the principles governing the admissibility and evaluation of the weight of

the testimony and are cansequently sejected.

{viiiy The Defence contends that it would be unfair o admit the statement of
Witnesses APK and BB while in other trials at this Tribunal, these witnesses wers
found not credible and unreliable. It also assens that the statements of Wimess
APM and BIX are *patently unbelievable™ or “palpably false” *® In relation to

these arguments, the Chamber recalls that it is the ultimate adjudicator of the

4 e Pk 92 Bir CAY (D) (4D,

% The Defence for Mzicorara moves tie Chamber to deny the admission of the statement of Prosecution Witness
GV berause it contsins allegations of involvement of Jean-Faul Akayesy in acts of genocide committed in April
1594 that goes beyond evidence on sexwa] assaults (s2¢ at para 17 of Mzirorera’s Submissiong).

© Karemora et @i, Decision on A ppeals Chamber Remand of Tudictal Notice (TC), 11 Decemiher 2006,

E Wrirarera's submissions, poras. 48 and T8,

Prasecutar v, Edoward Karerera, Mathieu ¥girumpoise and Joseph Neirgrera, Case Mo, [CTR-28-44-T 10714

M

3&7




32

fpeision on Reconsideration of Admivsien of Weitten Statements and Admission of e 28 Scpvember 2007
Tertimony of Bimess (G4Y

relighibiy and credibility of the witnesses in this case, The Chamber has perused
the smiements and does nod coosider that these argumenls reach the standard of
demonsirating that the naturc and the source of the challenged statements render

them unreliable or that their admission will be mose prejudiciat than probative.

{ix]  The fact thai some of the concerned witnesses were not victims of any
sexual assault, and could therefore come and testify 1o the evidence contained in
their writlen statement,” or have already testified in other proceedings before the
Tribunal®® age not grounds for denying the admission of their written statements.
There is no overriding peblic mlerest in the evidence io question being presented
oraily, and the fact that their evidence is of a cumulative nature i that other
witnesses have given oral testimony of similar facts is, conversely, a factor in

favour of admitting their evidence in written form.”'

24, In view of those cireumstances, the Chamber is satisfied that the 16 statements may
be admined under Bule 92 Ais.

Whether Provision Should Be Made for Cross-Examination of the Witnesses

235, The Defence for Nzirotera opposes the admission of several statements on the sole

52 It

ground that it would be unfair to admit them without cross-examination of the wimecsses.
acknowledges that it is far bener off by not having to call the winess to recount traumatic

53
evenlLs.

26, OFf the arpumems raised to support the need for cross-examination, the only one
which requires serious ¢onstderation relates w those cases where issues of inconsistent prior
statements were made and the connection of the wimess to paricular organisations of

survivars of the genocide which are presented as credibility issues.

27.  The Defence submirts that Witmess GAY, GDT, CSR, APM, made other statements or

gave other testimonies and that it would be unfair to allow their tesiimony without cross-

* Witnesses BB, ATA and ARP,

T Witness T8

| Ges Rule 92 bis (A} {1} (a0

*2 ger Defence’s contcnticn in conneclion with Witness GAY, C3B, DBG, APW, DBY and AQQ. Conceming
Witness (A, apart trom the ponions of the statements which include evidénce on the acls and conduel of the
sceused, the Iefence comtends that it would be unfair to admit the statemett without ¢ross-exatmination
{Mzrorera's submissions, pata. 93 In addition to an alleged lack of disclosure, the main Defence nhjection 1o
the admission of the statemem of Witnesses CS5B. DBEG, APW and OBY, (s the need fo cooss-examine the
witness (Mzironera's submisslons, paras, 34-35: 36-38),

M Sar the Delenee's coniention conceming Wilness GAY (Wzisorsra's submissions, pars. 104,

Proveculor v. Edmudrd Karemera, Mathiew Ngirumpatse arad Joreph Noirerera, Case Mo, ICTR-98-34-T 11/15
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examination to explore issues of contradictions and other elements of unreliability. The
arguments were in these cases put in a general and non specific and, thercfore, unpersuasive
form. The Chamber dpes not consider that every inconsistency or ¢ontradiction warrants
cross-examination and would require that, if appropriate, applications for cross-examination

should be put in a manner which would allow a case-by-case evaluation,

28.  The Defence also submits that Witness DBEG was a member of IBUKA and shouid be
cross-cxamimed on her relationship with that organisation as a matter going w her credibility,
In the Chamber's view, the fact of ber affiliation with the organization is admitted in her
stalement. This aligady allows the Defence 10 address the 1ssue # raised. Cross-examinaiion
could be of little further benefit to the case of the Defence in the absence of [urther

information.

29,  Mone of the other submissions o the necd for cross-cxamination are worthy of
seripus consideration. Concerning Wimess GV, the Defence does not present any specific
reason for cross-examining the witness. [t also contends that DRG, A, APW and DBY
were ambigucus about the connection of the assailants with the MREMND. I that 15 the case,
since the burden of proof is on the Prosecution, it i= not for the Defence to clarify the
Prosecution's case by cross-examination, The Defence zlso submits that Lhere were
contradictions between Witness AEP's statemernu and Prosccution Witnass GK about
allegavions et Witness QK panicipated in the aflacks. In the Chamber's view, the

contradictions exist and are for ils evaluation ar the appropriate time.

Exclusion of Testimony

0. In a separate Motion, the Defence for Nzirorera also mowves the Chamber to exelude,
in addition 10 the lestimony of Withess GAY, the testimony of the 15 remaining Prosecution
wilnesses to acts of sexual viclence on the prounds that calling these wimesses would

constitute an excessive pumber of wimesses being used 10 prove the same facts,

31, According 10 Rule 73kis (I of the Rules, the Trial Chamber may order the
Prosecutor 1o reduce the number of witnesses if it considers thal an excessive pumber of
wimesses are being called 1o prove the same facts ** In such assessment, the Prosecution’s

dury under the Starute to present the best available evidence to prove its case has to be

* See Bogosora et af., Case Mo, WOTR-98-4 (-1, Order for Reduntien of Prosseuior's Wilncss List (TC), 8 April
20005,

Proseculor v. badouard Karomera, Mathieu Nptrwmpaise amd Joseph Nzirorerg, Case Mo ICFR-%844-T 12115
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balanced against the right of the accused 1o have adequate time and facilitics to prepare his

Defence and his right to be tried without undue delay.

32.  As above-mentioned, the cumulative nature of the statements favoors the admission
of the evidence of those withesses in written form in lieu of having them testifying orally. In
view of those circumstances, the Chamber does not find that the rights of the Accused to be
tnied without undue delay will be impaired nor that the interests of justice require the
reduction or the exclusion of the 15 Prosecution wimesses whose statements are admitted.
The potential cross-examination of some of those witnesses on narrowed matters does not

affect this conclusion. Joseph Nzirorera’s Motion [alls therefore to be rejected.

33, In view of the Chamber’s decision, the Prosecution's request to grant certification (o

appeal the Chamber's Decision prechiding the testimony of Witness GAY is moot.

FOR THE ABOYE REASONS, THE CHAMEER

L DECIDES to admit the following statements which were attached to the
Prosecution’s Submissions of 15 August 2{107: statements of Witnesses GV dated
12 June 2007; CED dated 14 April 1999 and Lhe reconfirmation statement
annexed thersto; DBG dated 12 May 1999 and the reconfirmanon statement
annexed thereto; APK daled 26 August 1998; APW dated 21 October 199%; APM
dated 28 Aggust 1999, BB dated 19 October 199%; ATA dated 22 October 199%;
ARP dated 1 and 5 June 2001; ATE daled 3 August 2000; DBY daizd 11 May
1998; BIX dated |1 December 1999 and AQQ dated 18 May 1999,

IL. DECIDES to admit the slatements of Witness GAY dated 6 May 1999, FAL
dated T March 2000 and GDT dated § March 2000, by redacting those portions of

the stalemenls which are specilied in the conlidential Annex to the decision;

11I. DENMIES ihe Prosecutor’s Application for Certification to Appeal the Oral

Decision on Nzirorera’s Motion to Preclude Testimony of Witness GAY,

Frosecudor v. Edosard K aremara, Marhiew Ngirumpatse and Juseph Nrirorera, Case No, ICTR-08-44-T 13/15
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I¥. DENIES Joseph Nzircrera’s Molion to Exclude Testimony of 15 Prosecution

Witnessas to Acts of Sexval Violence.

Arusha, 28 Seprember 2007, done in English.

D

Denn

I : "-""\-"'-'“\____,
Gberdao Gustayve kKam V%DE o

Presiding Judge Judpe Judge

. M. Byron
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