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Decrstan on Deferce Monons for Appotniment of Amicus Curige Ji Srptember 2007
INTRODUCTION
I. The trial in ihe msant case commenced on 19 September 2005 with the Prosecution

calling its Mirst wilmesses. On 26 October 2006, Prosecution Withess ALG testified that he
had been told about & lerter written by Mr. Ngitumpatse in early April 1994 requesting ihe
Interahamwe t¢ comply wilh the orders of seldiers.” Later, Prosecution Wimess HH estified
that on & Aprii 1994, the National President of the farerafamwe, Roben Kajuga, showed a
letter from Mathieu Ngirumpatse to Lieutenant Mircho and told him that the fnterghamee
should work with the soldiers “to flush out the encmy™, namaly to kill RPF soldiers and their

accomplices, the Tuisi.?

2 During the fifib toial session, Prosecution Wimess Jean-Bosco Twahira testified to
how he came into possession of leners allegedly from Mathier Wgirumpase giving
instructions ko erect roadblocks and undentake massacres of Tusi.* He further cxplained that
he sent those documents to the Office of the Prosecutor, although he could not asser Lhe
authenticity of the said documents.' Those leners were then admined as Exhibit DNG-50
during the cross-examination of Witness Twahira.’ It is accepted by both Parties that those

documents are forgeries.”

3 On 3 July 2007, Jaseph Nzitorera filed a motion moving the Chember to appoint an
amticis curice, pursuant to Rules 77 (C) (i) and 91 (B} (i) of the Rules of Procedure and
Evidence (“Rules™) in order to mvestigate allegations of interference with the adminisiration
of justice and false testimony concerning lhe forged letters of Mathiew Ngirumpatse
contained n Exhibit DNG-50.7 The Prosecution opposed the motion.® Mathieu Ngirumpatse
joined Nzitorera’s Motion and reiterated its prior request that an investigation on this matter
be ordered by the Chamber.”

T, 26 October 2006, pp.od-63.

ET, O Noverber 2006, pp. 5-10.

*T. 26 June 2007, pp. 9 and s

T, 26 June 2007, p. L.

*T. 26 June 2007, pp. 26-17.

BT, 26 Juve 20T

T Joseph Mzizarern's hotion tor Appointnent of Amicus Curige; The Neirumparse Letters, fled on 3 laly 2007
Crirorerats Modiom™; Reply Bricf: Joseph Wrirorere's Moetion tor Appointment of Amicks Curice: the
Neirumpatse Laters, flal op @ July 2007 (Wzirorera’s Reply™').

? Prosecution Respense to Joscph Mzirorera’s Malion far Appointment of dmicws Curige; the Ngirumpatse
Tetlers, flled on 9 Muty 2007,

! mifmoire pour M. Ngirumpatse sur la requéte de M. Mairorera for gppoiniment of amicus rurige, liled on

9 luly 2007 ; Ménmaire complémentatre pour b, Wgirompatse sur [y regudte de b, Mrirerora for appainlment of

qmicut curine t the Mpirwmepatse letters, fiked on 11 July 2007 See T. 26 fune 2007
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fecision on Defense Motions for Appointment of Amicwg Curige 20 September 2007
DISCUSSION
4. According to Joseph Nzirorera, the forged letters are the strongest evidence of the

concerted effort on the pan of cemain persons in Kigali w fzlsely accuse Mathieu
Mgirumpatse of ordering the fnterafianmwe o man roadblocks and kill Tutsi afier the death of
Fresident Habyarimana. In his view, this conduct, if proven, esuld constitute an interference
with the administration of justice of the Tribunal pursuant to Rule 77 and the wilful providing

of false testimony pursvant to Rule 91.

5. [n his reply, loseph Nzirnrera specifies that “the false testimony i that of Wimess
HH, supported by his fellow prisoner of Kigali Central Prison, Witness ALG, both of wha
[sic] claimed to have knowledge of the letters which we now know to be forged”” He
contends that the forged letters arc additional evidence of the manipulation associated with
the testimoeny of Witness HH, who admitted under cross-examination to being pan of a
conspiracy to frame Frangois Karcra.!! He concludes that there are therefore strong prounds
to believe that false testimony has been presented to the Chamber and Lhat an investigation is
necessary 10 determine the identity of those responsible for the effert to frame M:
Ngirumpatse.'? Nzirorera further requests the Chamber to appoint an amicus curige to
investigate the matter as the Prosecution has an obvious conflict of inferest as the alleped
false testimony pertains w its own wimesses and because of its participation in the obtaining
of the forped docurnents and conflicting explanations conceming who it was whe provided
those documents. He submits that the present situation should receive the same reatment as

the ong in the Kamuhanda case in which an amicus curige was appointed

8. Under Rule 77 (A), a Chamber in the exercise of its inherent power may hold n

contempl those who knowingly and wilfully inerfere with its administration of justic:.” In

¥\ rirorera's Reply, para, 5.
' Nzirorera's Reply, para &,
" wrirorera’s Reply, para. 7.
" The Defence relics vpon Kamuhgnda v. Presecucor, Case N, ICTR-09-54A-A, Oral Ducision {AC} 19 May
AL
¥ This may include any perscn wha
{1} being a withess before 2 Chamber, contumacioesly refises oo fails i answer @ guestion;
(i1) discloscs information relaling to those proceedings in kg ing viokation of an order of a Chamber;
{i1i} without juwt excuse fails to eomply with an order (o atténd befors or preduce documents before a
Chambet:
(iv) threatens, inlimidates, canses any injury or affers a bibe to, or oltherwise inter(etes with, a wimess who
i giving, has given, or is ehout o give evidence in proceedings before 3 Chamber, or a potennal witngss;
ar
{v} threatens, intimiddtes, offers a bribe ta, or otherwise sechs 1o corree any olther person, with 1he
intemiom ot preventing thet mher person from cortplying with an obligation uoder an order of & fudge o
Charmber.
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Freciston an Defence Modans for Appotaimedt f Aricis Curfos 26 Sepiember 2007

such cirgumstances where a2 Chamber has reason ko believe that a person may be in contempt
of the Tribunal, it may either direct the Prosccutor to investipate the marer with a view to the
preparation and submission of an indictment for contempt, or where the Prosecutor, in the
view of the Chamher, has a conflict of interest with respect to the relevant conduct, direct the
Registrar to appoint an amicus curige to nvestigate the mater and report back o the
Chamber as to whether there are sufficient grounds for instigating contempt procesdings, or

the Chamber may initiate the proceedings itself.'*

1. Fule 91{B} of the Rules bestows a similar discretionary power upen the Chamber
when it has strong grounds for believing that a wimess has knowingly and wilfully given false

testimony. '8

B In determining whether a person can be held for contempt of the Tribunal or whether
“strong grounds™ exisl that the wimess gave false testimony, the Eules require the showing of

a specific intention of the person to commit the offence.”

o, In the present case, the testimony of Wimesses HH and ALG has been challenged and
many issues concemning their credibiliy have been rmised. The Chamber also notes the
admission by the Prosecution that the letiers adminted as Exhibit DNG-50 are forgeries and
that this admissiorn was groundad on independent forensic engquiries. Hawewver, in the
Chamber’s view, at this stage, the evidentiary foundation for the allegations of the Defence
does not constitute strong grounds for believing in any harmiful intent of the witnesses

concerned not that their teslimony results from a plan o subvert the frial as submitted.

10.  Furhermore, the allegations made by Joseph Nzirorera and Mathicu Ngirumpatse
conceming a conspiracy to make false accusations apainst them are part of their challenge to
the Prosecution's case and reflect a theory that the Defence has been advocating. The
Chamber, however, recalls that the burden of proof is on the Prosecution and cannot be made
ta shilt to the Defence. The Chamber aisa recalls that the process is mainly adversarial and

that the Rules clearly slate that the relief which the Defence is seeking is discretionairy.

¥ Ruyle 77 {C).
" Rule 91 {B]: If & Chember has sirong groonds for bolieving that a witngss has knowingly and wilfully given
false testbmony, i may:
i) direct the Prosceutor o investigaie the matrer with a view to the preparation and submission of an
indictmcnt for false tostim ooy
i) where the Prosecutor, in the view of he Chamber. has a conflict of interest with réspect to Lhe
pelevant condoct, direet the Register to appoim an amicws cueige to nvestigate the malter and report
back to the Chamber as to whether there are sufficient grounds for instiguting procecdings for false
teslimaony.
" Procesurgr v Jean-Pauwl Akmeni, Case Noo ICTR-56-4-T, Decivion on Defence Maotions to Tircet the
Prosecutor ta lovestigate the Marmer of False Teslimony by Witness "B (TC). @ Micch (998,
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fecision on Deferce Moltons for Agpeinement af dmicus Curice 20 Septapber 2007

11.  In view of these elements, the Chamber considers that the material before it does not
require the exercise of the requested power. The interess of justice do not require or make it
desirable for the Chamber to engage an investigation on a collateral excrcise on the basis of

the unsupported suspicions expressed by the Defence. This poes outside what is necessary for

Justice to b done in this case.
FOR THOSE REASONS, THE CHAMBER
DENMIES the Defence Motions in their entirety.

Arusha, 26 Septemnber 2007, done in English.
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: iberdan Gustave Kam Vamnse
Presiding Judge Judge Judge
[Seal of the ;l"ribuna]L
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