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INTRODUCTION

L. On 30 July 2007, the Defensc for Joseph Nairorera applied for an amicus curiae to
be appointed to investigaw the false testimony of Prosecution Witness HII pursuant to
Rulc 91¢B) of the Rules of Procedure and Evidence (“Rules”).! The witness had testitied
on 20 Novermnber 2006 that he had never been 10 Mugina commune 11 his life, Since then,
angther Prosgcution wimess has given evidence which, according to the Defence,
conradicts HH to the extent that there were claims that HH came to Mugina commune
and launched atizcks there. The Defence for Nzitorerz alleges thal Winess 1HH lied about
further facts as he admitted w having made numerous false stalements lo Rwandan

aythorities and to the Office of the Prosecumor.
DISCTUSSION

2 The Defence asserts Lhat the requirements set out under Rule 21(B} of the Rules
for an investigation into the alleged false (estimony are met and submits chat the Appeal
Chamber in the Kapukanda case referred a mater for investigation of false Lestimony on
far less cvidence than exists against Wimess HH. The Prosecution opposes the Motion

and asserls that apparent contradictions do not automaticaiiy mecan that 2 witmess has

deliberately given false testimony.”

X Rule 91{R) of the Rules bestows a discretionary power to direct an enquiry 4s 19
whether here are sufficient grounds for mstigating proceedings {or false estimony il a
Chamber has strong grounds for believing that a wilhess has koowingly and wilfully

piven false testimony.”

4, ‘Foal Chambers have sought to distinguisla Detween false testimony and questions

regarding  credibility which may manifest themselves in convadictions and

| Joseph Nzirorera's Motion for Tnvestigation of Fimess HE for Falee Fenimany., Rled 30 July 2007,

! frmsecution feypomse o Neirovera s AMoron for fuvestigosion of Figgese M8 for false Testimony, filed 06
August HHT

' Rule 91{B) provades that: “I7 a Chamber bag strong grounds for believing rhat & witnesy has knewmgly and
wiilfully given false testimamy, it may: {i} direct the Prosecidor to investizale the matter with a vicw (o the
preparation angd sybmissien of an indiciment for false testumany; ar (1] Where the Prosecutor, inthe view of the
Chamber, has o conflict of inércst with respect ta the relevant canduct, dircet the Registrar to appoint 26 amicrs
curioe T ipvestigale the maiter and report back 1o the Chammber as b wheother there are sufficient grounds for

instigating proceedings for False testlimany .
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mconsistencies. Contradictions may erode the probative value of the evidence, but for
false testimony, doubt as to the reliability of the evidence is not ¢nough. False testimony
is 2 deliberate offence which suppeses wilful intent on the pan of the perpetrator W
mislead the judpe and to causc harm and 2 miscartage of justice. It is necessary for the
party alleging the falsehood to prove the falschood of the stalement, the hammful imtent of

the maker or his awareness that it was false, and the poessible bearing of the statement on

. . . . - 4
the judge's decision on 4 matetial maner in the cage.

5. In the Akayesu case, the Trial Chamber outlined the basie considerations for an order
1 investigate false testimony.” Tt considersd that to consiitule false testimony a) the
wiimcss must make a solemn declaration: b) the false smatement must be contrary o the
solernn declaration; ©) the wimess must believe at the time the starement was made that it
was false: and d) therz must be a relevant relationship between the slatement and a
matenal matter within the case. The statement must also have boon made with intent o
tnislead the judge and to cause harm and the onus is on the pleading party 1o prove a) the
faleehoond of the witness stalcments; b) that the statements were made with harm ful intent,
or at least that they were made by a witness who was futly aware that they wer false; and

e} Lthe possible bearing of the said slatements on the judge’s decision®

6. indewrmming whether “stong prounds™ exist that the witness gave false testimaony,
a2 Chamber must thercfore find, on a case-by-vase basis 1o the particular circumstances of
each case, evidence of an intcntion Lo commit this offence. In this case reliance is placed
ot the contradictions bebween various Prosecution wimesses. In the premise the Defence
iz askang the Chamber to establish preference for the (estimony of one witness over that
of anolher. The Chamber considers that il is o early in the proceedings to rosolve
conflicts of that mature and prefers to deliberate afler 1t has heard all the tesimony.
Contradictory evidence berween witnesses’ testimonies, without maore, is ipsulficient to

demonsmrare that one of those wimesses mtended (o mislead the Chamber and to cause

¥ 8ee Provecutor v, Jean-Pauf Akayerw, Case Me. ICTR-96-4-T, Decision un Deferce Motions to Dhrect the
Prasecitor ta investigate e Matter of Falzse Testimony by Wimess “R7 (TC), 9 Murch 1998, ¢Akavesy
Desision™).

* Ihidenm.

* thidem.
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harm.’ Tnstead, coniradictory cvidence is relevani to determining the probative value of

the cvidence presented by the panies during mal.®

7. The Chamber notes that in the Kamuhanda case welferred o by the Defence, the
Appeals Chamber not only "noted sigmficant discrepancies in lestimony given by the
witnesses, which may amount o false tesumony”, but also “had been given reason fo
believe that there may have been attempls to pervert Lhe course of justice wilth respect t©
this appeal in the form of the solicitation of false testimony”.” They werce therefore
specific circumstances m Lhat case, which do not exist in this one, for the Appeals
Chamber to order the Prosecution o investigate the matter of alleped talse testimony of a

- 1]
witness.

R In any cvent, any alleged discrepancy in the testimony of Wimess HH will be
addressed by this Chamber at a later stage when assessing Lhe evidence adduced by each
party in the present casc as a whaole, To make a finding on contradictory cvidence at this

stage of the provecdings would be pre-judping the issues.

9. The Chamber notes that in a motion Aled some three weeks before the mstant
Motion, the Detence for Nzirorera requested similar relief in relation to Bliegations that
included the falsehood of Witmess HH." The Decisions on bolh motions are being
delivered at the same time. ‘lhe Chamber cxpresses ils disapproval of this waste of
resources and abuse of the process, because the applications should have been merged
mto one motion. In the cirgumstanees, the Chamber forbids the Defence o present any

bills for this motion,

7 See Prosecnror v Fdoward Karemera, Muohienw Ngirumpatse and Joyeph SNrirareca. Case o, JCTR98-44-PT
[faremera ef af case”, Decision on Defence Motion for investigation of Prosecutor's Witness Ahmoed
Mbomvikiza for Falie Tettimony (T, 29 Degember 208, parg, & Provecutor v lgnace Bagrlishema, Case N
ICTR-95- 1 A-T, Deciston on the Request of the Defence for the Chamber to Direct the Proseculion to
Investigate a ™aner wilh 3 ¥iew 1o the Preparation and Submission of an [ndictment for False Testimony (10,

11 July 2000, para, 6.

tihidem. at para. 7, Akmesw Decision, Prosecuror v. Bagurcra or o gl | Case Mo ICTR-%#8-41-T, Decision on
Defeace Wequest for an fnvestigalion into Alleged False Testimeny of Winess DO (TC), 3 October 2003, para.
0 Prosecuter v. Nepramatabako o ol | Case No. WOTR-9102]-T and ICTR-9E-42-T, Lecrsion on Arsene Shalom
Mizhebali's Motion i Have Perury Commined by Proscoution Witness QY Jnvestigaied {TC), 23 Seplemnber
2005,

® Prosecutor v, Jean de Divu Kamuhanda, Case No. [ICTR-99-54-4, T. 19 May 20035, p. 50

W rhrdem,

- Sap Soseph Nrirorera's Motion for Appointment of Amicur Curiges The Neirumpatse Detters, Dled on 3 July
2007
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Festimomy

FOR THE ABOVE REASONS, THE CHANMBER

DENIES the Defence’s Motiornl.

r 2007, done in Engligh.

Arusha, 26 Scpem

¥ DETECT

(herdao Gustave Kam

Judge Judge

[Seal of the Trobunal)
vt
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