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INTRODUCTION

l. The trial against Emmanuel Rukundo commenced on 15 Nevember 2006, The
Prosccutipn closed its case on 12 March 2007, The Defence commenced its case on 9 July
2007,

2 On 5 Scptember 2007, the Defenee filed the present motion' confidentially,
requesting the Chamber o issue 2 subpeena to compel Witness SJA Lo testify hefore the
Chamber, The Delence further requests the Chamber to (ssue an order pursuant to Rule 9051
of the Rules of Procedure and Evidenae 1o transfer Witness 1A, who is presently detained in
Rwanda, o the Tribunul to facilitate his testimony. In suppar of its Motion, the Defence
provides, by way of Annexes. its reguests for autherisation o meet the detained witness in
Rwanda and ihe related permission from the Rwandan authoritics. On 18 Seplember 2007,
the Prasecution filed its confidential respanse, opposing the Defence request in its entirety.”

DELIBERATIONS

(i) Regrest for Subpoena utder Rule 34

1 Pursuant to Bule 34, a fudge or a Chamber thay, af the request of either pafty or
proprio moti. 1ssue subpoenas as may be necessary for the purposes of an investigation or for
the preparation or conduct of the grial. According to the Tribunal’s jurisprudence. the
applicam seeking a subpocna must make a cerain evidentiary showing of the need for a
subpoena, A subpoena order to compel the anendance may be 1ssued in patticular cases
whers the requesting parmy shows that il has made reasonable atempis 0 obtain the voluntary
cooperation of the witness, and that the witness's testimony can materially assistats casc with
respect 1o clearly identified issues ip the trial. A subpoena may alse be issued when
infenmnation scught cannet reasonablby be abtained clsewhere and the witness's Wwstimony is in
the interests of the conduct and fairness of the trial.* Further, subpoenas should not be issucd
lightly. for they involve the wse of coercive powers and may lcad to the imposition of
eriminal sanctions.®

4. The Detence submits that it has made reasonable cffons 1o sccure the voluntary
cooperation of Witness SJA. who has expressed his refusal to iestify.” The Defence further

"Hequite aux fns de oltion & comparaitre Ju i 1A et de tramsfert Con wmoin délenn, filed by the
Dedence an 5 September 20007 [ Datence Motion)

*Promeculioe’s Confidentiol Response o the Defence Confidontial botion for a Subpoena againsl Winess $1a
and fTor the Transfer of o Detained Wiloess. fiked on W Seplembeer 2007 {Prosceution Besponse),

" Bew Mrosecuror v hesic, Case Mo P1596-33-A, Deeision on Applivation for Subpucnas (ACL 1 July 2003,
paca UL Frosecetar v Mofiforne, {Case Ko T00-d8-ARTS, Decision on the [ssuanee of Subpoenas §AL),
21 June 200K [Melfavae Decision), pard. f; Proseckror v Nfimbdoaptong e of ) Case Moo IWCTR-00-536-T,
Devision on the Prosecutor’s SMotion for Sohpocnas 10 G Gowober X006, para, 1 Proseceior v Bagosora ef
b Cane NoLCTR-9B-41-T., Devision tn ¥eguest for a Subpoena | TCY, 10 Septomber 2000, para. 72 Frosecufor
v, Hgesare of o, Cuse No W UR-98-40-T, Pecision on o Tegoest Tor Subpegra foe Major Tacques Mot 1707,
14 July 2008, para. 2: Mrosecidor v Karemeed of af - Cose Mo JCTH-%E-34-17, Decision on Merorena’s Ke Marge
SMotion far Order for Interview of Detence Withesses 200, WAL and HAS [TCR 12 July 2006, paras. Y-10:
Prosecutor v Simba, Case Mo lCTR-O1-26-T, Pecision an the Pefence Reguest Bor Subpocnas (107, 4 May
05, para. 2, Hrosecwior v, Bagetora ef o, Gise NodCTR-98-41-T, Decision on Muotion Requesting
Subpoenas o Compel the Attendance of Defence Winesses 3033, DEID DRSS DES2, DKRSL] wnd 24
(TR 26 Apcil 2003, paea. 3.

5 Prasecitor v fSedfamer aed Pafie, Case ol T-99-30-AR73.9, Thecision on Interlacutary Appeal (AC) L]
Dwecember 2002, pata. 31; Meatifovic Decision (A7), para. 4.

" Detence Sotion, paras. 6-8.

Frotecutor v, fenscmeet Rukemdn, Case No, KOTR-3001-00-T 2
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submits thal Witness SIA would provide material restimony on the allepations apainst the
Accused relating to the abduction of Mrs. Rudahunga and her children,® and that it was not
possible 15 find another source for such testimony without further delay.” The Proseeution
submits that the Defence has not provided reasony for the witness®s refusal to testify and has
not shown what attempts were made to obtain his voluniary testimeny.® The Prosecution also
states that the Defence has not shown that the witness in guestion has important information
that is crucial to the case.” and submits that the Defence had earlier claimed that it had
replacement wilngsses on this issue.'

3. The Chamber notes from the Defence submissions and the summary in the Pre-
Defence Briel that Witness SJA will testify on facts relating o the abduction of Mrs.
Rudahunea and her children from the Saint-Joseph Collepe. The Chamber finds the expected
testimony of the winess material o the allegations contained in the Indiciment 1n paragraphs
10(ii1). 22 and 25(i1) that the Accused brought soldiers to the Saint-Joseph Cellege who later
killed Mrs. Rudahunpga and abducecd her two children, and therefore relevant to the case.

f, The Chamber however notes, from the information provided, that the Defence has met
the witness on one oceasion recently where he had allegedly expressed his retusal o testily.
The Defence also claims that it cannpt make any further missions to Rwanda to convinee the
witness to westify due 1o the paucity of time leftin the case, and that there is no guaraniee of
his apreement to testify, The Defence has not indicated if it has made any lunher efforts ©
convinee the witness 10 testify. The Chamber is not satisflied (tha the reluctance alleged|y
exprossed by the witness met only on one oecasion justifies the use of coercive measures.
Further. the Chamber recalls that orders for subpocnas are usually issued as a last resont, and
is mot convineed that similar evidence would not be available throuph other witnesses since
the Defence had indicated, in its correspondence of 26 July 007" that it had other witnesses
to testify on this issue. The Chamber therefore denics the Delence request for subpoena for
Witness SJA.

fii) Reguest for Transfer Order wnder Hute 9bis:

7. The Detence submits that Witness SJA is detained in a Rwandan prison, and requests
the Chamber to issue a ransfer order pursuant o Rule 9054 o permit m 1o wsify before
the Chamber, The Defence siates that the presence of the witness would nor be required for
criminal proceedines in Rwanda and his transfer would not prolong his detention.'? The
Proscoution submits that the [Detence has nol provided any prier verilication from the
Rwandan authoritics that the conditions of Rule 904is are satisticd.”

3. The Chamber finds that the request tor tronsler of Witness 51A can only be
considered ance the request for subpoena is successtul. However, the Chamber notes that the
Defence has provided inadequate documentation for this request as well. The Chamber
recalls that Rule 908is(BY requires the Chamber 10 issue a transfer order, upon prior
verificatian, that 13 the presence ol a detained witness is not required for criminal proceedings

* Tdefence Muation, paras 9-12,

T Melence Motion, fraras 1317,

* Prosecotion Response, pare 4.

? Prosecution Respense. paca. 10,

" Prosecution Busponse, para 13,

" Confidential Correspondence from Lesd Counsel fur the Accused 1o the Prosecuter (dso copied 1 the
Chambeerd, 26 July 2007,

" Dufence Mation, paras, 18, 20,

" Prosecution Response, pird. b,

Prosgcarae v P! Anbunda Case %0, 10TTR-208] - 70T \ 3
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