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Decizion on Provecuror 't Cross Marion for Enforcementt of Reciprocal Disclosure 21 Seprember 2007
INTRODUCTION
1 The trial in this case started an [9 Septcmber 2005 with the preseatation of the first

Prosgcution witngsses. On 22 March 2007, befure Tudge Vagn Joensen had joined the banch
in the present case,’ Judges Dennis Byron and Gberdao Gustave Kam denied a Prosecution
mation for an order for Edouard Karemera and Mathieu MNeirumparse to file notice of alibi in
respect to cerlain allegations set forth in the Indictment.” They considerzd that the motion fel!
within the ambit of the routine matters they were authorized to conduct in the absence of

Judge Joensen, under Rule 15 bix (F) of the Rules of Procedure and Evidence (“Rules™}.”

- On 31 May 2007, the Appeals Chamber however laid down standards and principles
defiping what should be considered a “routite marter” under Rule 15 bis (F) of the Rules?
Bearing in mind these principles, the Chamber, fully composed, then decided to vacate the
prior Decision of 22 March 2007, rendering it nccessary to rule afresh om the Prosecution

maotion for an Order to file a notice of alibi.”

i Meanwhile, on 11 June 2007, Joseph Wzitorera mowved the Chamber to allow his
Defence to inspect al] the statements made by Pierre Celestin Mbonankira in the possession
of the Prosecutor.? In its response thereto, the Prosecution not anly opposed this application
but moved, in turn, the Chamber to order reciprocal disclosure from the Defence under Rule
67 (C) of the Rules. It further filed new submissions for an order for the Accused to provide

notice of atibi if the Accused intend o rely on such a delence.”

T On 8 June 2007, ludge Vagn Joensen joined the bench as substinue Tudge in acecrdance to Bule 15 fir (13L
Prevecutor v. Edoucrd Karemera, Mathiee Ngirumpaise, Joreph N2irgrera (" Karemera o1 al ), Certibization of
1he Famibiarisation with the Record of the Proceedings (Judge Joensen). § June 2007, See Keremera of af., Case
Mo, ICTR-98-44-T, Decision on Continuaticn of the Progesedings (TC), 6 March 2007, Karemera ef af | Case
Mo, ICTR-38-44-R 1 5bis. 3 Decision on Appeals Pursueat lo Bube 15 fis (1) {AC), 20 Apcil 20677,
1 kpremera ef af, Decision on Prosccutor's Motion fer an Order to File Natice of Alibi {TC), 22 March 2047,
The suid allegations were thase comdained at Parayraphs 252, 332, 40, 47 and 535 of the Indictnent and
parugraph HO1 of the Prosepution’s Pre-Trial Brief, sce Progecutor’s Motion for an Order to File Motice of Alibi
Pursuant to Rule §7(ANK T, 20 Decembrer 2006, filed an 20 Decamber 2006,
I Kuremera ei al., Decision on Presecutor's Motion for an (rder ta File Notice of Alihi {TC}, 22 March 2007,
i

Koremara ot of., Case Mo ICTR-93-44ART3.9, Decision on “Joseph MNzirgrera’s Interlocutory Appeal of
Dregision on Obtwining prior Stalcmens of Prosecution Witnesscs aRer they huve wstified” (A), 31 May 2007.
Y Karemera ef af . Decisian on Motions W Vacate Decisions {TC), 17 July 2007, para, 18,
§ Jogeph Wzirerera's Mation for Inspoction of Statement of Picrre Celestin Mionankira, filed on 11 Junc 2007,
7 Procevutor Response to Meriterera Motion fur thspection and Prosecutoe’s Cross-Mution for Enforcement nf
Reciprocal Disclasure Furswent to Rule 67, filed an 18 Junc 2007 {Prosecution Cross-bdotion”); see also
Prosecutor's Consolidated Reply to Defenee Respunses to Prosecutor’s Cross-Motion for Enforcement of
Reciprocal Disclosure Pursuant L Rule 67, [led on 26 June 007 Prosecuder’s Consolidated Reply™).
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Deetstan an Proseculor 's Cross-Motion for Emforcemens of Reciprocal Disclosure 1! Seprember 2007

4. On 20 Scptember 2007, the Chamber granted Nzirorera's Motion.® [t will now rule on
the Prosecution’s cross-motion for reciprocal disclosure, considering that those submissions
supersede the prior Prosecution’s prior submissions on the alibi notice. The Defence for

Nzirorera and the Defence for Ngirumpatse oppose the Prosecution’s application.”

DISCUSSION

Prosecution Request for Reciprocal Disclosure pursuamt to Rule 67(C) amd for Enforcement

of'a Reciprocal Disclosure Regime

A In the Pmsecution's view, should the Chamber gramt Joseph Mzirorera's request for
inspection of the statements of Mr. Mbonankira, it should adopt a similar standard in

reviewing the Prosecution’s requests for reciprocal disclosure pursuant to Rale 67 {Cj.m

4. The Prosecution explains that with a view to assessing the credibility and reliability of
potential evidence to be adduced before the Chamber, it requested disclosure of memoranda
of interviews made by Joseph Nzirorera’s Defence team.!! The Defence for Nzirorera,
however, either refused o disclose the said dosuments'” or, according to the Prosecution,
disclosed it 5o late that the Prosecution could not use it o berter prepare Lhe examination of
ilx own witness in court.” The Prusecution contends that had the Defence provided reciprocal
disclosure of the said memoranda, the proceedings would have been enhanced by eliciting
girect evidense more cmnprehensively.” In the Prosecution's view, if the Defence is entitled
fo inspect witness statements as documents pursuant o Rule 66 (B}, 2 Iogical conglusion is
that under Rule 67 (C} the Prosecution be allowed to inspect similar malerials in the

Defence’s possession.

T According to Rule 67 (C), if the Defence makes a request for inspection of marerial in

possession of the Prosecution pursuant to Rule 66 (B), the Prosecumion shall in wm be

* karermgro er af., Declsion sa Jooph Naroera's Moton For epocsin of Sstlemort of Piame e lectin Momnkgra (TC),
20) Sepieber N7

¥ toseph Mzivarara's Response o Prosecution Cress-Motion for Enforcement of Reciprocal Diselosurs, fled on
19 June 2007 (“Mzirorera's Response’'); Mémoire en réponse pow M. Ngirumpatse sur Le Prosécution Cross-
Motian for Enforcement of Reciprocal Disclosure Pursaant to Rule 67, filed on 20 Juoe 2007 {-Ngirumgese™s
Responze™}.

" Prosecution Cross-Mation, para 235,

" Frosequtton Cruss-bation, paras. 2629,

12 The Prosecution telers o & memorandum of interviews of Bandali Abduimohamed recorded by Joscph
mzirorera's Defence team.

13 e Prosceution refers to memaoranda of inrerviews of Prosecution Winess ANU by Joseph Nzirorera's
Dhelznce t=am that the Defonce Ffrst refused o disclose, and then moved the Chamber to admit in avidence
during the cross-examination of 1he wilness.

* Prosecutor's Consolidawed Reply.

Prosecutor v. Edouard Karemers, Marhizu Ngirumpaise and Jureph Neirorern, Case Mo, ICTR-9944-T 34
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Decision on Prosecwior 's Cross-Mation for Exfovcemcnd of Reciprocol Disclaswrer 21 Sepiember 2007

antitled to inspect any books, documents, photographs and wangible objects, which are within

the custody or control of the Defence and which jt infends to ute as evidence at trial.

B Contrary tr the Prosecution's assertion and according to the ordinary and clear
meaning of the Rules, the disclosure pbligations of the Prosecution and the Defence an not
identical. Inspection of marerial by the Defence under Rule 66 {B} is broader in hat the
accused’s right is not limited to materials that are intended for use by the Prosecution as
evidence at mial. [t alsa includes documents which are material to the preparation of his
de_.fence.” As held by the Appeals Chamber, “preparation is a broad concept and does not
pecessarily require that the material ilself countrr the Prosecution evidence '® This is not so
for the Pmseculion’s right under 67 (C): inspection applies to Defence documents which it

intends to use as evidence at trial only,

4 [n the present matter, the Prosecution has failed to make a prima facie case showing
that the Defence intends to use Bandali's nterview notes as evidence at trial. The
Prosecution’s desire to use the statcment to assess credibility of its witnesses i not an interest
which miggers any obligation under Rule 67 (C). The Prasecution®s request for imspection of

those notes is therefore misplaced at this stage.

10.  The Prosecution alse moves the Chamber to articulate a standard for disclosure under
Ruoles 66 (B), 67 and 68 that can be applied fairly to all panies with a view to availing the

Chamber with the most reliable evidence during the frial."”

1.  Relying upon the Appeals Chambers jurisprudence and standards, the Trial Chammber
has already on several occasions set out the applicable standards concerning the Prosecution’s

disclosure obligations under the Rules." The Chamber does not find necessary to reiterate its

¥ Rule 66 (B) reads: “A1 the request of the Defence, the Prosecutor shall, subject ta Sub-Rule (C). permit the
Defence 1 inspert any hoaks, documents, phatographs and tanpghle chjects in his custody or conteol, which are
material b the preparatun ot the defence, or are intended for use by the Prosecutor as evidence at trial or wete
ohtaited fram o belonged 1o he aveused.”

8 proecwtar v. Bagosore el al., Case No ICTR-98.41-ART3, Decisiaon on Interlocutery Appeal Relating o
Disclosure under Rule 66 (B3 af the Tribunal’s Rules of Procodure and Evidence {AC), 25 September 2006,
para. 9.

¥ Progeculion Cross-Mavion, para. 30

M Lee for instance: Decision on Disclosure of Witness Reconfirmation Statsmeats (1), 23 Febrmary 2008,
Decigion on Josepn Mrirorera’s Molion (o Compel Inspectiva and Disclosure (107, 5 July 2005, Oral Dycision
on Sway of Procecdings (TCY, 1. 14 February 2006; Decision On Delence Mation For Disclosure Or inspection
Of Hand-Written Nowes From OTP Investigater (TC), 26 April 2006; Decision on Defence Motions for
Disclosure of Informalion Obtainsd Fenm Juvénal Uwilingiyimana (TC), 27 April 2006; ) Deision on Five
Defence Moations {TC), T. 6 Junc 2006: Decision on the Proseculor’s application pursuant to Rules 39, 68 and
75 i the Rules of Procedurs and Evidenee for an oeder for senditional discloswre of witnass stalements and
other documents purstant to Rule B(A}{TC), 4 July 2006 Decision On Joseph Nzirorera's Notice OF Yiclation
3 Rube &3 And Mooon For Remedial Measores (T} 12 July 2006; Decision on Defence Moton o Compel

Pracecuior v. Fdouard Karemera, Mathiew Nyirwwaparse and Joseph Neirorere, Case Mo, ICTR-G8-44-T L8
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Lwcision o Proseeutor s Crost-dotion for Kaforcement of Reciproeal Disclosure 2 Sepfember 2007

prior reasoning thereto. The Chamber bas now further clarified the applicable standard for the
Defence’s reciprocal disclosure obligations under Rule 67 (C), clanfying that they are not

identical 1o those applicable to the Prosecution.

Brogecwtion Motion for an Order to File Notce of Althi

12, In the Prosceution’s view, the Indictment, the Pre-Trial Brief and Opening Statement
contain factual pleadings with sufficient particularity to place the Accused on notice of times
and places where they arc alleged 10 have been present, [t iz particularly concermed with the
potential notice of alibi in connection with parapraphs 25.2, 33.2, 40, 47 and 55 of the
Indictment as well as paragraph 101 of the Prosecution Pre-Trial Brief.' It contends that
disclosure of 2 potential or intended alibi defence will alford a more expeditious adjudication
of the evidence by focusing all the Parties and the Chamber on genuinely contested maners in
the case. It observes that neither Edouard Karemera nor Mathieu MNgirumparse have filed

notice of alibi so far,

1. The Defence for Nzirorera, joined by the Defence for Ngirumpatse, submits that
notice of alibi under Rule 67 (A} (i) (a) does not apply v facls contained in the Pre-Trial
Bricf as this information carmot scrve to allege a crime not contained in the Indictment.?? It
secks for Chamber clarification on those points befare making an effort to provide further
notice of alibi, The Defance for Nzirorera further requests the Chamber 1o hold, as a matter of
interpretation of Rule 67 (A). that 2 notice of alibi is not requited for evenls where the
Prosecution’s evidence has not conformed to the date alleged in the Indictment.” The
Defence for Ngirumpatse also contends thal the use of phrase such as “an or around 18 April
1994 in the Tndictrment renders the aflegations against the Accused so vague that he cannot

enter a notice of alibi.”?

14, Rule 67 (A) (i) (a) prescribes that “as early as reasenably practicable and in any event
prior to the commencement of the trial”, the Defence shall notify the Prasecutor of its intent

to enter the defence of alibi.

Best Efforts Ta Obtain And Disclose Statemenis And Testimuny Of Witness 1B (TC), 10 Oxtober 2004:
Irecision On Defcoce Molion For Tisclosure OF RPF Material And For Sunctions Against The Prosecubion
(TC), 19 October 2006, See also Decivion on Inieclocutory Appea) Regarding the Role of the Prosccuror’s
Flectronic Disclosure Suite in Discharging Digclesure Obligaions (AC), 30 June 2(H3,

I¥ progscution Crass-Motion, para 32; Prosecutor's Consolidated Reply, parss. 15, 19, 20, 21

M Nirorera’s Response, para, t1; Nginmmpalse™s fResponse, p. 3.

2 Nzirorera's Response, para 14,

2 Ngirumpatse's Rosponse, p. 4.

Procweuser v. Edovard Karomera, Marhien Nqirampate and Joseph Nrirorers, Case Mo, ICTR-YE-44-T 58
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Dlecizion on Proseciior's Cross-Motdon for Enforcement! of Reeiprocal Divelasure 21 Seprember 2007

15.  This ptovision implies that the abligation o give an alibi notice i5 (nigeemed as soon as
practicable afier the accused becomes aware of the narure and cause of the charges BEAINSt
him or her and intends to show that by reason of his or her presence at a particular place or
places at a parlicular time or times, he or she was unlikely to have been at 2 place where the
offence is alieged  have been committed at the time of ils alleged commission., Aecording 10
Arlicle 17(3) of the Starute of the Tribunal {“Statue™} and Rule 47{C) of the Rules, the
charges againsi the accused are the one set forth in the Indictment. Although a failure 1o set
forth the specific material facts of a crime may be gured through timely, clear, and consistent
information from the Prosecution through the Pre-Trial Brief, for instanca,z!' the Indictment
has to Fulfil the fundamental purpose of informing the accused of the charges against him

with sufficient particularity to enable him to mount his defence. ™

16,  Rule 67 (A) (i) (&) does not imply an obligation on the Defence to enter a defence of
alibi as this could be inconsistent with the presumption of innocence and the right of Lhe
accused 1o remain silent>” There is a sabjective element as the obligation cannot arise unless
the Defence intends, on behalf of the accused, to enter the defence of alibi. An imtention to
lead evidence to show that the accused was not at the sceme of the alleged crime does not
necessarily require the flling of an alibi notice unless the accused intends to show that he or
she was a1 a particular place at the time the crime was slleged to have been cammitied. If the
crime is alleged to have been committed within a stated time-frame, an intention fo allege Lhat
the accuzed was a particular place for part of the period within that time frame may not
require the Tiling of an alibi notice. It would be different if the inended evidence covers the

entire time frame alleged.

7. Rule 67 {B) also specifically directs that failure to give notice of alibj shall not fimit
the right of the accused to rely on this defence. Disclosure of natice of alibi at the earliest
stge of the proceedings, however, contributes to the faimess of the trial, as enshrined in

Article 19 (1) of the Statute, and the proper administration of justice.** There is therefore a

1 pyosecutor v. Elidzer Npvitegeka, Case No. 1CTR-96- 14-A, Judgement (AC). @ July 3004 [ Nupitegeka Appeal
Judpement™, para 195 Prosecttor v dndré Neagerwrce, Emmanuel Bagambikl and Samue! fmanishinmwe, Casc
o, ICTR-99-46-A, Judgement (ACY, 7 Tuly 2006 {"“Magerra Appeat Sudegcment™), paras. 30 Prosecuior v.
Swhesire Gacumbitsl, Case Moo ICTR-2001-64-4, Fudsement {AC) 7 July 2006 (“Cacwembitsd Appeat
fud gemeant™), para, 49,

M Nrakiruimana Appeal Judgement, paras. 25 and 474, Mageru-a Appeal Judgement, para. 22.

B Prasecwtor v Simeon Nehamivigo, Case No. TCTR-2001-63-T, Decision on Defenee Compliancs with Rulc 67
of the Rules of § April 2007 £TCY, para. §.

% Gee Prosecutor v, Rutaganda. Case No, ICTR-93-a, Judgment {AC), 12 May 2003, para 231 Progecutor v
Awamakihe, Case Mo, ICTR-93-44C-FT, Decisin on Prosecution Motion far Motics of Alibi and Reciprocal

Inspection (TCY 14 June 2005, para. 7.

Presecutor v. Edouard Karemera, Marhiew Ngirumpaise and foseph Nzirarera, Casc No. ICTR-98-44-T &8
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professional obligation on Defence Counsel to file a notice of alibi as soon as it is known that

the aceused intends to enter such a defence.”

18,  Thus far, the Prosecution has not shown — and Lhe Defence does not ¢laim — that
Edouard Karemera and Mathien Mgirumpatse intend w enter 2 defence of alibi on the
allegations apainst them as charged in the Indictment. An order directing the Defence either

for Karemera or for Ngirumpatse 1o file a notice of alibi is therefore not wamranted.

19.  The Defence for Nzirorera has already filed his notice of alibi and the only matter in
issue is whether he tas given sufficient details as to the place he ¢laims 1o have been present
at the time of the alleged crime in accordance with Rule 67 (A) (ii (a).”” The Prosecution
indeed submits that Nzicorera®s alibi notice concerning paragraph 32.3 of the Indictment is
deficient insofar as it only states that the Accused was in Mukingo commune on 30 April
19, In thg Prosecution’s view, the mere indication of 2 geopgraphical region is, however,

insulfcient to provide a notice of alibi defence.

20.  Paragraph 32.3 of Lhe Indictment does not specify an ¢xact date or time of the alleged
event?’ In that context, the smatement that Jaseph Nzirorera was in Mukingo commune is
sufficicntly detailed. He could not give more specific details unless he remained in one place
all day. Nzirorera’s notice therefore provides suficient indication of the place where the
Accused claims to have been present at the time of the alleged crime. An order to Joseph

Mzirorera 1o file additional details of his notice 10 alibi is therefore not warranted.

21.  Although the Prosecution's Motion falls to be rejected, the Chamber does not find that

it should be sanctioned as suggested by the Defence for Ngirmmpatse ™

2 tbichem.

¥ Pursuant to Rule 67 (A} {ii) (2, the notice of alihi once given must specify the place or places at which the
accused claims To have been preseat at the time of the alleged erime and 1he names and addresses of witnesses
and any ather cvidenge bpan which the accused intends Lo rely to establish the alib.

* popagraph 32.3 reads: On or aboul 30 April 1994 at 8 meeting of the consed! de sécurité n the Kigali-vilie
prifeciure oifice, JTowph KZIRORERA publicly thanked the Tnwerahamwe of Kigali for the good watk that ey
weie doing and offered them money (or the purcirase of beer. Tharcissc RENZAH and Lagrent SEMANZA,
amaong, othors, also partitipated in the meeting.  All participants were aware that lntetphamwe in Kigali were
syswematically killing Tuts] residents at readblocks and in acighborhood parols. When a padicipant at the
meeling asked for an explapation of who the nemy Wes, Toseph MZIRORERA responded that “a Hutu whe
joinad the ®PF is our fool, while a Tursi whe joined the MENL is now the snemy of the gountry™, concluding
Whar “g Tutsi is the enemy af Rwanda™ Such remarks wers intended to. apd had the consequence of, inciting
attachks upon pll Tutai.

* Ngirumparse's Response.

Prasecuior v. Edouard Karemera, Mathieu SYgirumpatie and Joseph Morarara, Cace tao, ICTR-98-34-T W8
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FOR THOSE REASONS, THE CHAMBER
L DENIES the Prosecutor's Cross-Motion for Enforcement of Reciprocal

D¥isclosure Pursuant o Rule 67;

II. DENIES Mathieu Ngirumpase's apphcation to impose sanctions upon the

Frosecution.

Arusha, 21 September 2007, done in English.

a
{

pp—

Denmis C. M, Byron Ghberdao Gustave

Presiding Judge Judge Tudge

!

]
-y

[Seal of tI}%e Tribunal]
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