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INTRODUCTION 

1 The trial in this case star(cd on 19 September 2005 wi!h (he presentation of the tir.;t 

Prosecution witnesses. On 22 March 2007, before Judge Vagn Joensen had joined the l>ench 

in the presem case,' Judges Dennis Byron and Gberdao Gustave Kam denied a ProsecUlion 

morion for an order for Edouard Karemera and Mathieu Ngirumpatse to file notice of al1b1 in 

respect to certain allega1ions set forth 111 the Indichnent.' They constdered that the motion fell 

w,thin the ambit of the routine matters they were authorized to conduct in the absence of 

Judge Joensen, under Rule 15 bis (F) of!he Rules of Procedure and Evidence ("Rules").' 

2. On 31 May 2007, the Appeals Chamber ho'wever laid down standards and principles 

defining what should be considered a "routine matter" under Rule 15 bis (F) of the Rulos.
4 

Bearmg in mind those principles, the Chamber, fully composed, then decided to vacate the 

prior Decision of 22 March 2007, rendering it necessary to rule afresh on the Prosecution 

motion for an Orde, to file n notice ofalibi.l 

J. Mean'while, on \l June 2007, Joseph N2irorera moved the Chamber to allow his 

Defence to inspect all the statements made by Pierre Celestin Mbonankira in the possession 

of the Prosecutor.' In its response thereto, the Prosecution not only opposed this application 

but moved, in tum. the Chamber to order reciprocal disclosure from the Defence under Rule 

67 (C) of !he Rules. H further filed new submissions for an order for the Accused to provide 

notice of alibi if the Accused intend ro rely on such a defence.' 

'On 8 June 2007, Jedse Va;:n Jocnsen 1oincd lhc b<n,h as <uhlltuto Judge in accordance to Kulo JS m, (D), 
f,o.«ci,/or , f:do""'d K,.,-•-ra. Marh,;" Ngi,-,,mpau,, Jo,eph .v,,,,,,,,.,,, ("Kor,mem 01 al "/, CortificatHll'I of 
1he Familiari>ot,M ,,,,th tho Record <>f tho Proceeding, (J"dgc Joen,en). 8 June 2007, S<o Kar,mera <I u1, Case 
No ]Cffi.98-44-T, Doc;,;on on Cantjnualion of the Pr<.,.,C<hng.< (TC), 6 March 2007. Kanme,a el u1, C..C 
:>lo !CTR-9a.44-R I Soi,.J,Dcc;,inn on ,\ppc"lis l'u,,;uant lO Rulo 15 b" (ll) (AC), 20 Ap<il 2007 
'Karem,ra <I al, Dcc'5ion "" Pcoseculofs Mot,on for an Ordcc to file Notoco of Alibi (TC), 22 March 2007, 
Tbo .,;d ollcg.,ion, Wcr< lhase con"i""d at P>tagraph.s 25 2, JJ,2, 40, 47 and 55 of the lndiclmonl and 
p,u-s.,-opl, JO I of th< Pm,-.:cution's Pr<-Ttial B"<t: "' Prosocutnr's Mot"'" for an Order to file N01ice of Ahbi 
Pu,sLllllll to Rul< 67(A)(,i), :Z-0 Dc«mber 2006, f,l<O on 20 l}ocember 2006. 
' Ku,-,mcra er al, Doci,ion on Pn,,;ocutor's Mo,ion for an Order to Fik Notice of AILhi (TC), 22 March 2007, ,,,_, 

,:,,,,m,ro « al., Case No 1CTR-n-44AR.73.9, Decision on ·•Joseph Nziro,e,a's Interlocutory App<,I of 
D<;cjs,on on UbOlin;n~ pnor S""emcncs of Pro«cution W,tnesscs airer they h,vc tc.st;fiod" (AC). J 1 Ma) 2007 
'Karem,raelal. Dcm,on on Mouon, lO Vacale Decisions (TC), 17 Juli 2007. para. 13. 
' Joseph ).lz,rorora', ).1otion !Or ]rL<pocticm of Statement of Pierre <:",lestin Ml>onankira, filed oo 11 June 2007, 
'l'ros«ator Response to N,,rorora .l.fot«1'1 fo, ln,pection orl<I Pm,,cu10,·, Cross-Mm,oo for Enforccmenl of 
Reciprocal D"closun: Pursuant to Ruic 67, f,lcU an l8 Ju"" 1007 e·rru<ecution Crooss-Mo,;on"); soo al,o 
Prose<ulOr'S Consoli<lo.tcd Ropl) to U.:!cmx RO>f"°'°' IO Pms,cuto,'s C,o,,-).lotion for Enfomemonl of 
Reciprocal D;,c10,ure Pucsuant (0 Ruic 67, f•l<d on 26 Jono 1007 (·'l'ro>ecuto,•, Consolidated Reply'") 

fra,m,io, , &/o,,,.,-J K,,,-,mer,,,, \ta,m," 'igi'""'l"'"' andJos,ph Nziro,er~, Coso No. ICTR-93--44--T 
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4. On 20 September 2007. the Chamb<:r granted Nzi101era's Motion." It will now rule on 

the Prosecution's crnss-motion for reciprocal disclosure, considering that those submissions 

supersede the prior Prosecution's prior submissions on the aHbi notice. The Defence for 

Nzirorera and lhe Defence for Ngirumpatse oppose the Prosecution's application.• 

DISCUSSION 

l'roseculion Req1'eot for Reciprocal Di.<c/osure pur.mant In Rule 67(C) and for Enforce men/ 

ofa Reciprocal Disc/os~re Regime 

5. In the Prosecution's view, should the Chamber grant Joseph Nzrrorera"s request for 

inspection of the statements of Mr. Mbonankira, it should adopt a similar standard in 

reviewing the Prosecution's requests for reciprocal d1Sclosure pursuant to Rule 67 (CJ. '
0 

6. The Prosecution explains that with a view to assessing the credibility and reliability of 

potential evidence to be adduced b<:fore the Chamber, Lt requested disclosure of memoranda 

of interviews made by Joseph ),;zirorera's Defence team." The Defence for Nzirorera. 

however, either refused to disclose the said documents" or, according to the Prosecution, 

disclosed it so late that tbe Prosecution could not use it to bener prepare the examination of 

its own witness in coun." The Prosecution contends that had the Defence provided reciprocal 

disclosure of the said memoranda, the proceedings would have been enhance<;! by eliciting 

direct evidence more comprehensively." In the Prosecution's view, ;f the Defonce is entitled 

to inspect witness statements as documents pursuant to Rule 66 (B), a logical conclusion is 

that under Ruk 67 (C) the Prosecution be allowed to inspect similar materials in the 

Defence's possession. 

7. According to Rule 67 (C). if the Defence makes a request for mspection of material in 

possession of the Prosecution pursuant to Rule 66 (BJ, the Prosecution shall in turn be 

• K.areme,a er al, Dech ion on Joseph l',",irc,,,ra", \fuOoo fc< irop:ct,oJo ofS- ofl'lern, C.lestin -(TC), 

20~2007 
' Joseph Nz;ro,ora , Rcspoo.s< ,o Prosccu'1on (ru,s,Motion for Enfo,comcnt of Rcctprocal Di,clo,un:, filed on 
19 Juno 2007 ("t.,uoma's Re<ponse"); :.t~mo,rn en l"epon"' pow M Ng;rumpat,e ,ur la Pro.«<ulion Crn,s-­
M,~,on for Enfo,cement of Reciprnc"1 Dt,closurc Pur;ua,,t to RL.tle 67. fikd on 20 Juno 2007 ("~girumpat,e"s 

Response") 
'" Pros«ution C,oss•Motion. paca. 2l 
'' Pro>ecution (rn,>•Motion, pa,cas. 21,.n 
" The Pro,ocu"on T<!m io • memorandum of ;ntc<>iew, of Bandali AbdulmoMmed n:con!ed by Joseph 
Kzirorera"s Defence team. 
" The Pr=ution ,ef<rs to memorllM• of inomiews of Pro><:out;on WLlne'-' ANC by Joseph N,irorcra's 
Dofence team 1h.a1 the Defence fi,., refused t<> <Usclose, and ,hen movo<I the Chamber to admit tn evidcn<:< 
dur,ng the cro,s-exarn,oation of,ho """""~ 
" Prosecutor•, Con>olidat<d Reply, 
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entitled to in.spec! any books, documents, photographs and tangible objects, which are within 

the custody or control of the Defence and which 11 in/ends lo use os evidence at trial. 

8. Contrary to the Prosecution's assertion and accordmg to the ordinary and clear 

meaning of the Rules, the disclosure obligations of the Prosecution and the Defence are not 

identical. !nSJl"Clion of niarerial by the Det<!nce under Rule 66 (BJ is broader in !ha! the 

accused's right is not limited to materials that are intended for use by the Prosecution as 

evidence at trlal. It also includes documents which are material /0 the preparalron of hi, 

defence." As held b~ the Appeals Chamber, "preparation is a broad concept and does not 

necessarily require that the material itself counter the Prosecution evidence.''" This is not so 

for the ProsecITTion's right under 67 (CJ: inspection applies to Defence documents which it 

intends to use as evidence at trial only. 

9. In the present matter, the Prosecution has failed to make a primafacie case showing 

that the Defence intends to use Bandali's interview notes as evidence at trial. The 

Prosecution's desjre to use the statement to assess credibility of its witnesses is not an interest 

which triggers any obligation under Rule 67 (C). The Prosecutk,n's request for inspection of 

those notes is therefore misplaced at this s1age. 

] 0, The Prosecution al.so moves !be Chamber to articulate a standard for disclosure under 

Rules 66 (BJ, 67 and 68 that can be applied fairly to all parties with a view to availing the 

Chamber witll the most reliable evidence during the trial. 
17 

1 \, Relying upon the Appeals Chambers jurisprudence and standards, the Tnal Chamber 

has already on se,eral occasions set out the applicable standards concerning the Prosecution's 

disclosure obligations under the Rules." The Chamber does not find necessary to reiterate its 

" llule 66 (Bl reads· "Al lh< rcqu,S< of the O.fcnc<. 1he Proseootor sl\all ,ubjcct to Sub·Rulc (C). pcrrmt th< 
Defence "' ,nspc,;1 ony bmks, documents. photographs and rangihle ohJe•:<S LO hi, cu.,tody 0< control, whLCh ore 
mater,al to the pr<:para!«m of !he defence. or ar, mtendod fo< u,, by \ho Prosecutor a> ,,,do,,co ot triol or "°'e 

obtaioed from°' belonsed to th,"'-'"""-'. 
" fro,s,c•lor v Bug~,o,a <I al., C= No !CTR•9i•"·AR73, Dc,;,ion on !ntedo<utOf} App<al Reial.mg to 
Disoln<ure un<I" Ruic 66 (B) orthc Tnbun,r, Rules of Procedure and tvi<!cnce (AC), 2> Sepr,mbct 2006. 

~· 9. 
" Pro,ocul;on Cros,.~fotion. para. JO 
"Se<: fm in,<arice: Docis,on on D,,c]o,u,e of Witness R,,onfim1a1,on Statements (TC), 2J Fehru,Uy 2005, 
D«is,on on Jo><pt, N«rn«ra·, Mnlion to Compel lnspcctn,n and D"clmuro (TC), l Jul) 2005, Oral Decision 
on s .. y of Prne<C<lmgs ( re), T. 16 February 2006; Decismn On Delcnce Moti,m For Di,do,u" O, ln.,pc,;tmn 
Of Hand•Wr,ncn Notes from OTP lmoSLlg,tc't (TC), 26 April 2006; D<ccston on Defence MoUoos for 
!);,closure of lnforrnallon Obtained from Ju,6tal Uw,ling,y,mana (TC), 27 Apnl 20%, Oral Dee;,iun on five 
Defence \fo\Lon, (TC), T. D June 2001,; Decision no Ille Prosocuto<'s applica11un pur,uant to Rules 39, 6! and 
7~ of the Rules of Proe<dure and Evidence fur .., "'de:r for wnd;1;nn11l disclosure of w,tne.ss st.temeru and 
otl>e, documcn1> pu,-sw,nt to Ruic 68(A) (TC), 4 July 2006; Dc<i,ion On Joseph N,,mrern·, Noti« Of Violation 
Of Rule 68 And !',10,;011 for Remcdiol M<&urcs ( re). 12 July 2()(16; Doc;,;on on Defence Motion to Compel 
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prior reasomng thereto. The Chamber has now funher clarified the applicable standard for the 

Defence·, reciprocal disclosure obligations under Rule 67 (C), clarifying that they are no! 

identical 10 those applicllble to the Prosecution. 

Pmsecut,on Motion for an Order to File No1ice of Alfbi 

12. In the Prosecution's view, the Indictment, the Pre-Trial Brief and Opening Statement 

contain factual pleadings with sufficient particularity to place the Accused on notice ofthne> 

and places where they arc alleged to have been present. U is part,cularly concerned with the 

potential notice of alib, m connection with paragraphs 25.2, 33.2, 40, 47 and 55 of the 

Indictment as well as paragraph I 01 of the Prose<:ution Pre-Tnal Brief.'" le contends that 

disclosure of a potential or intended alibi defence will afford a more exped,tious adjudica1ion 

of the evidence by focusing all the Parties and the Chamber on genuinely contested matters in 

lhe case. It observes that neither Edouard Karcmera nor Mathieu Ngirompatse have filed 

notice of alibi so far. 

13 The Defence for Nzirorera, joined by the Defence for Ngin.tmpatse. submits that 

notice of alibi under Rule 67 (A) (ii) (a) does not appl)' m facts contained in the Pre-Trial 

Brief as this information cannot serve to allege a crime not contained in the lndictmcnt.'
0 

h 

seeks for Chamber clarification on those points before making an effon to provide further 

notice ofalib1, "/he Defence for NLirorera further requests !he Chamber to hold, as a matter of 

interpretation of Rule 67 (A), that a notice of alibi is not required for events where the 

Prosecution's evidence has not conformed to the date alleged in the !nd1ctrnent." The 

Defence for Ngirumpatse also contends that the use of phrase such as "on or around 18 Ap,il 

1994" in the Jndiclment renders the allegations agarnst the Accused so vague that he cannot 

enter a notice of alibi. ' 1 

\4. Rule 67 (A) (i1) (a) prescribes that "as early as reasonably practicable and in any event 

prior to the commencement of the trial», the Defence shall no11fy the l'rosecutor of its intent 

to enter the defence of alibi. 

Be>t Effons To ObtOLn And Disclo,e Statcm<n" And Jc,,;mon) Of Wi<n<:55 \JB (TC). 10 O<tnbc'T 201)6: 
IJcc,sion On Defence \.!o,,on For Disclosure or RPF ",\otc,i,l And Fm SaJ1c<iQIT> A;,a,n<I [ho P,-o;,,cut>an 
(IC). l 9 ◊<tobec 2006. S,e also l)<ch10n on lnmlocutory Appc.,J Regarding 1h, Role af the Pn1<ecutor"s 
~l«tronic Disclosure Su;,, ,n DiscM!gLog Disclm,;r<: Oblig,,llon> (AC), JO Jun, 2006. 
"Prn<e<ulion c,,iss-Motion, P""'- 31, Pros<eLltor's Consolid.o"d Reply. paras 15. 19. 20. 21 
'"N.Orore,a•, Re,po=, para. 11; 1'girumpal><'< Respon>e, p l 
"N,m.-c,o·, Rc,pon><. para 10. 
"'1',girumpat,e's Ro,pon,o, p 4. 
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15. This provision implies that the obligation t<> give an alibi notice is lriggered as soon as 

practicable after the accused becomes aware of the nature and cause of the charges against 

h,m or her and intends to show that by reason of his or her presence al a particular place or 

places at a particular time or umes, he or she was unlikely lo have been at a place where the 

offence is alleged to haw been comm,ltcd at !he lime of its alleged commission. According 10 

Article 17(4) of the Statute of the Tribunal {"Statute"') and Ruk 47{C) of the Rules, the 

charges agSLnsl the accused are the one set forth in the Indictment. Although a failure lo set 

forth the specific material facts of a crime may be cured through ILmely. clear, and consistent 

information from the Prosecution through the Pre-Trial Brief, for instance," the Indictment 

has to fulfil the fundamental pmpose of informing the accused of the charges against him 

with sufficient particular<ty to enable him to mount his defence.
14 

16. Rule 67 (A) {ii) (a) dcx:s not imply an obligation on the Defence to enter a defence of 

alibi as this could be inconsistent with the presump1ion of innocence and the right of the 

accused to remam silent." There is a snbjective element as the obligation cannot arise unless 

the Defence intcnd,, on behalf of the accused. to enter the defence of alibi. An intentiott to 

lead evidence to show that the accused was not at the scene of the alleged crime does no1 

necessarily require the filing of an alibi notice unless the accused intends to show that he or 

she was at a particular place at the time the crime was alleged to have been committed. If the 

crime is alleged to have been committed wt1hin a stated time-frame, ao intention to allege that 

the accuse<! was a particular place for part of the period within that time frame may not 

require the filing of an alibi notice. It would be different 1fthe intended evidence covers the 

entire time frame alleged 

17. Rule 67 (BJ also specifically directs that failure to give notice of alibi shall not limit 

the right of the accused to rely on this rlefence. Disclo>ure nf notice of alibi at the earliest 

stag<: of the proceedings, however, contributes to the foimess of the ma!, as enshrined in 

Article 19 (1) of the Statute. and the proper administration of JUstice_i; There is therefore a 

"P,cm,c""'' v Efrttt, NryU,gel.o, C"" :,lo. llTR-96-14.A. Judg<mcnl (AC). 9 July 2004 (" .'l,y,1egelw Appeal 
Judgement"), I"'"- 195; Pms,c•W v Anol-e Ntagerw-a. Emmanw,/ Bw,umb,ki a•J Samuel /,,umishHnw,, Ca,;,: 
No. IL TR·99-46-A, Judgement (Aq, 7 July 2006 (""Magenu-a Appeal Judgomer,1 '), paros. JO; f,o,ec,,/o, • 
Sylw!ste< Ga.:•mMsi, Case l'<o. !CTR-200l-64·A. ludgomcnt (AC). 7 Jul) 2006 f"Goc•m0,1,i Appeal 

Ju<igomem"), pom, 49. 
" N1a.!iro<J= Appeol Judgoment. PfilO.S. 25 and 470; Ntag,,.,a Appeal Judgement. para 22 
" f',-,,<ernJ<>r ,- S,m,oa ,\"chamilugO, Cos< No 1CTR,200\.6l• T. Dern ion on Defence Compliance 1',j(h Ruic 67 

oftOe Rules of !i /\pnl 2007 (TC). para ~ 
"Sec Pro,,c"'"' v Rutaganda, Ca>< No, ICTR-9l•A. Judgment (AC). 12 ),hy 2001. p:ira_ 241; f'rM<cu<<>r'" 
Rwamal:•ba. C:i:se No. JCTR·98-4K•l'T. Dcm;on oo Pro<e<utioo ).lotion for Notice of Ahbi aad Roeiprncal 

lospectLoa (TC). \4 Jun, Will. panl. 7 
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professional obligation on Defence Counsel to file a nohce of alibi as soon as it is known that 

the accused intends to enter such a defence 
21 

18. Thus far, the Prosecution has not shown - and the Defence does not claim - thar 

Edouard Karemera and Mathieu Ngirumpatse intend to enter a defence of alibi on the 

allegations against them as charged in the lndicnnent. An order directing the Defence either 

for Karemera or for Ngirumpatse to tile a notice of alibi is therefore not wart11nred. 

19. The Defence for Nz,rorcra has already filed his notice of alibi and the only matter m 

issue is whether he has given sufficient details as 10 the place he claims to have been present 

at the time of the alleged crime in accordance with Rule 67 (A) (ii (a)." The Prosecution 

indeed submits that Nzirorera 's alibi not,ce concerning paragraph 32.3 of the Indictment is 

deficient insofar as it onl) stales that 1he Accused was in Mukingo commune on 30 April 

1994. In the Prosecution's view, the mere indication of a geographical region is, however, 

insufficient to provide a notice of alibi defence. 

20. Paragraph 32 3 of the lndictmen, does not specify an exact date or time of the alleged 

event." ln that conte"t, the statement that Joseph ~zirorera s>,as in Mukingo commune is 

sufficiently detailed. He could not give more specific details unless he remained in one place 

all day. Niirorera's notice therefore provides sufficient indication of the place where the 

Accused claims to have been present at the time of the alleged crime. An order to Joseph 

Niirorera to file additional details of his notice to alibi is the,efore not warranted. 

2 l. Although the Prosecution·, Motion falls 10 he rejected, rht, Chamber does not find that 

it should be sanctioned as suggested b)' the Defence for Ngirumpatse.
30 

"ibidem. 
" Pur;uant to Rulo 67 (") {ii) (a). the notice ofalihi once gi"" must <peufy the pl=: or plaa:, ot wh;ch tho 
a.cco,.,d chim, to hove been pres<n< at the llme of \he alleged cnme and the □am"" and addrc»<s of witnossc, 
and any other cv1<&,ncc upon whJOh the accu,cd intends to rel) to est,bh,h the a!Lb, 
" Paragraph J2.3 re,dsc On or al><M JO Apnl \ 994 at , mw,ng of the """'"/ de ,ic•rir,i OI the Ktgall-wll• 
pr;jccMc om,,. Jo,eph 1'ZIROR~RA publicly thanked the lnu,rohomwe of Kigali fur the good wmk that tho)' 
were doing ond otl"eted ,hem money for !l>c pur<hase of t=, Tho.-duc RE'-17 /IHO .md Laur<>lt SEMA:-;7~\. 
among <>thees, also participated LO the mW,ng. All !""uc,pant> were a"~'° lhat lntcrohamwe in K,sa,li l'C~C 
,;~«:moticall)' killins Tutsi resident> a1 ro:tdbloek, and rn neighborhood patrol< When a participant at the 
me<tmg oskod fo, on explanation of who the cnem) wLtS. Jo,,:pl, NllRORER/1 rc,pond<d ,hat '"a Hutu who 
jontcd the !U'F is our foot. while o Tutsi who jo,ned the MRNU" now <he<ncmy of1hc country'", conclo<ling 
,ha,"• 1u,si ;, the ,nerny of Rwanda," Such remorks were intended to. aod had the cun>equence o~ inciting 

attac<S upon ,11 TutsL. 

"'Ngtrumpatse's Re,pom<. 
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FOR THOSE REASONS, THE CHAMBER 

I. DENIES the Prosecutor's Cross-Motion for Enforcement of Reciprocal 

Disclosure Pur.rnant to Ruic 67; 

II. DENIES Mathieu 1':girumpatse's application to impose sanctions upon !he 

Prosecution. 

Arusha. 21 September 2007, done in English. 

Dennis C. M. Byron 

Presiding Judge 

----
Gberdao Gustave 

Judge 

[Seal of the Tribunal] 
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