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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 12 "'-C

SITTING as Trial Chamber [, composed of Judpe lirik Moase, presiding, Judge Jai Ram
Reddy, and Judpe Sergei Alekseevich Egorov, |

BEING SEIZED OF the Prosecution “Motion for Related Orders to the Motlion for Leave to
Amend the Indictment™ etc., fifed on 10 Scptember 2007;

CONSIDERING the Defence response, filed on 17 September 2007,
HERERY DECIDES the motion.
INTRODUCTION

1 This motion for special measures protecting the identity of witnesses to be called on
behalf of the Prosecution is brought under Article 21 of 1the Statule of the Tnbunal and Rules
53, 54, &9 and 75 of the Rules of Procedure and Evidence. The Prosecution asks for
protection for victims and potential wilnesses who reside in Rwanda.'

2. The Defence objects, in particular submitting that the Prosecution has not becn
suffictently clear as to which witnesses its mation applies, nor sulficiently detailed regarding
the basis for Lhe request for protective measures.

DELIBERATIONS

3. Pursuant to Article 19 of the Statute, the Tribunal must conduct the proceedings with
due repard for the protection of victims and witnesses, Article 21 obliges the Tribunal to
provide in its Rules for the protection of victims and wilnesses. Such protection measures
shall include, but shall not be limited to, the conduct of in-camera proceedings and the
protection of the victim's identity. Rulc 75 of the Rules elaborates several specific witness
protection measures thet may be ordered, including scaling or expunging names and other
identifying information that may otherwise appear in the Tribunal’s public recornds,
assignment of a pscudonym to a witness, and permitling wimess testimony in closed session.
Sobject to these measuges, Rule 62 {C) requires the identity of wilnesses to be disclosed to
the Defenve in adequate time for preparation.

4, Meayurgs for the protection of wilnesses arc granied on a case-by-vase basis, The
jurisprudence of this Trbunal requires that the witnesses for whom protective measures are
seught must have a real fear for their ur their fanulics® safety, and there must be an objective
justification for this fear. These fears may be expressed by persons other than the witnesses
themselves, Tral faimess, also an important consideration, favours similar or identical
protection measures for Defence and Prosecution witnesses.”

! Motion, para. 2.

* Response, paras. §-11, 14-15,

3 L : _ )
Prosecutor v, Remzaho, Decision on Defence Request for Protective Measures (TC), 12 March 2007, para. 4

Prosecutor v Karera, Decision on Defence Moion for Protection of Witnesses (TC), 9 Febroary 2004, para, 2;

Progecuior v. Kenyarskigo, Decision an Prasecution Motion for Protective Measures (TC), 3 June 2005, para.

2 Prosecwtor v. Ntabekuze, Decision on Mtabakuoze Motion for Protection of Wimesses [TC), 15 March 2004,
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5. The Prosecution has stated that it has experienced dilficulty with some of its potenti'al
witnesses, Some were no longer willing to cooperate with it, some have relocated to unknown
destinations, while others have attempted to recant their evidence against an afleged co-
perpetrator of the Accused due to threats against them and members of their familics.?
Atrached to the motion was an affidavit by a Commander of [nvestigations in the
Prosecutor’s Office, according to which witnesses who participate in [CTR investigations
face serious risks arising from their participation in Tribunal proceedings.’ Based on the
Prosecution’s submissions and the Chamber's prior decisions, it is apparent that the witnesses
do justifiably fear that diselosure of the paricipation in the proceedings of this Tabunal ¢could
threaten their safety and security.” Accordingly, the Chamber finds that the conditions for
ordering witness protection measures are satisfied.

6. The Presecution requests that it be permitted to disclose to the Defence the identifying
information of each witness on a rolling basis, twenty-one days before each witness is
scheduled 10 testify.” Numerous decisions have required that the identity of all wilncsses be
disclosed before the start of trial, especially in the tnals of a single Accused, where there is
linle likelihood of a long delay between disclesure of the witness's identity and their
testimony.” In light of Rule 69 (C), wilness identities and unredacted witness statemcnts
would approprately be disclosed to the Defence thirty days prior to the cornmencement of
the Prosecution casc,

FOR THE ABOYE REASONS, THE CHAMBER

HEREDY ORDERS that:

. The Prosecution shall desipnate pseudonyms for each of the witncsses for whom it
claims the benefits of this Order, and that pseodonym shall be used in Tobunal
procecdings, communications and discussions, both between the parties and with the
public.

2. The names, addresses, whereabouls, and other idemtifying information conceming the
protected witnesses shall be sealed by the Regislry and not included in any public or non-
confidential Tribunal records, or otherwise disclosed 10 the public.

* Motion, para, 8.

* AfMidavit attached to Motios, paras. 4-7.

% See the decisions tofarrad 1 in footnote 3.

" Mution, para. 10 {h).

¥ Prosecuror v. Simbe, Decisinn un Prosecution Requcst for Protection of Wimesses {TC), 4 March 2004, paras.
§-T; Prosecelor v, Golere, Decision on Prosecution Bequest for Protection of Wimesscs (TC), 11 February 2004,
para. &; Prosecutor v Seramba, Decision on the Prosecutor’s Motiop [or Protective Measures for Viclims and
Wimasses (TC), 30 Jung 2002, para, 7, Sce also Prozecufor v. Bagesora et ol Decision ob Defence Motion for
Beconsideration of the Trial Chamber's Decizion and Scheduling Order of 5 December 200 (TC), 18 July 2003
{requiring immediate disclosure of idenlifying information of all ['rosceution wimesses). Similarly, disclosure of
the identity of all Detence wimesses is frequent(v required before the stant of the Defence case. Nelindabahizr,
Decizsion on the Defence Molion for Protection of Wimesses (T'C), 135 Seplember 2003, p. 4; Bagasora &f of,
Decision on Kabiligl Motion for Protection of Witnesses (TC), | Scptermber 2003, p. 4. These decisiofts were all
rendered after & July 2002 when Rule 69 (C), which had formerly required disclosure before trial, was amended
to permit tolling disclosure at the Chamber's diseretion. The many decisions prier to that date requiring
digeloswre before trial ace omitted.

¥ Prosecutor v. Karera, Deciston on Defence Motion (or Proteetion of Witnesses (TCY, 9 February 2006, para.
5, Proseentor v Kaayporukiga, Decision on Prosecution Motion for Protective Measures (TC), 3 June 2003,
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3. MNumes, addresses, locations and other identifying information of the protecied witnesses

which may appear in the Trnibunal’s public records shall be expunged and placed under
sral,

4, The names and identities of the protected wilnesses shall be forwarded by the
Prosecution to the Registry in confidence, to be commumicated to the Witnesses and
Victims Support Unit only to implement protective measures for such wilnesses.

5. Mo person shall make audio or video recordings or breadcastings, or take photopraphs or
meke sketches of protected witnesses, without leave of the Chamber and the parties.

6, The Defence shall keep conlidential to utsclf all information identifying any protected
witness, and shall not, direcily or indirectly, share, discuss or meveal any such
information.

7. The Defence team in this case and any representative acting on its behalf shall notify the
Prosecution i writing if it wishes to any contact any protected witness and, if the wiltness
consents, the Prosecution shall facilitate such contact.

8. The Defence shall provide the Registry with a designation of all persons working on the
Defence team in this case who will have access to any identifying information
conceming any protected witness, and shall notify the Registry in writing of 2ny such
person leaving the Defence team and w conlirm in writing that such person has remitted
all material containing identifying information.

9. The Defence, or any person working for (he Defenee, shall not attempt to make an
itdependent determination of the identity of any protected witness or encourage or
otherwise aid any person in so doing.

0. The Prosecution shall temperarily withhold disclosure 10 the Defence of the identifing
information of the protected wilnesses and temporanly redact that information from
material disclosed to the Defence. However, such information shall be disclosed by the
Prosecution to the Defence thiny days prior to commencement of the Prosecution case,
in order to allow adequate time for the preparation of the Defence pursuant to Rule
69 (C} of the Rules.

Arusha, 18 Scptember 2007.

Dok, ke
Erik Mase
Presiding Judge

SEIg% Egorov

Judge






