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INTROOUCTlO:"I • 

I. On l ! June 2007, tht: Prosecutor filed a motion for a Referral of the lndictment 

against the Accused Fulgence Kayi.<hema to the Republic of Rwanda' purnuant lo Ruic l lbis 

of the Ruks of Procedure and E,idenee (the "Rules"). Subsequently, the President of 1he 

Tribunal designated this Trial Chamber to decide on that motion.' 

2. On 25 June 2007. the Dcfor1ce for (Jaspard Kanyarukiga (the ""Applicant") an accused 

before the Tribunal, filed an application for leave lo appear as an amicus c·umte in the Rule 

11 bis proceeding~ as above initiated hy the Prosecutor (the ·'Motion"i1. The Defence suhmit,; 

that its intention is to defend the interests of its clicnt"4
. The Defence argues that m the event 

the case of Fulgence Kayishema, an accused still at large, would he transferred to Rwanda, it 

is likely that its client Gaspard Kanyarukiga. an accused in the custody of the Tribunal, v,,ll 

be prosecuted in ab,;enlla as the co-author or accomplice of Fulgence Kay,shema. Such a 

move, in the opimon of the Applicant, would he contrary to Anicle 14-5 of the International 

Covenant on Civi! and Polltical Right~ and Anicle 20-4(d) of the Statute of the Trihilllal
1 

3. In its response filed on 29 June 2007 (the "ProscClltor's Responsc"J6, the Pro.secutor, 

the Prosecutor submits that the Motion of Gaspard Kanyarukii;a does not satisfy the 

requirements for admission as amirns curiae and should he d11missed
1

. The Prosecutor 

argues notably that the primary crikrion for a Chamber in detcrrnimng whether to grant lca\'e 

for amieus eunac is whether such submissions would assist the Chamber in !ts consideration 

of the questions at issue8• The Prosecutor submits that the Defence for Gaspard Kanyarukiga 

has not explained how his submissions ,wmld he relevant to the Rules 11 bis proceedings in 

the present case and how the said submissions would assist the Trial Chamber~. Finally, the 

Prosecutor is of the view that the applicant is seeking the status as amicus curiae only to 

'Prosecu!Oc', Request foe Referral oflhe Ca.,c of Fulgence Kayr.<hema 10 ll"'an~a pursuant l<l Rule 11 hi., ufthe 
Tribunal's Rules of Procedure and Evidence, 11 June 2007. 
1 DeSLgnalion ofTc,al Chamber under Rllle 11 bis {l'ccSlden!), 25 June 2007, 
1 [leguetc de la Defense de Kanyarnk,ga Ga.,pard tendaot ;. obtenir l'autorisation de se const11uer «Amicus 
Curiaei,, 25 June 2007 
'Mat ion, page 4. 
'Motion. pages 3 and 4. 
0 Prosecutor's Response to '·RoquOtc de la Defense de Kanyarukiga Gaspord tendant a obtcnir ]'autorisat1on de 
sc constotuer ,v!mrc!l, Curiae» (Art 74 de Rtglemcnt)", {the 'Prosecutor's Response'), filed on 25 June 2007, 29 
June 2007. 
1 Prosecutor's Response. Paras. 3 and 5. 
'Prosecutor's Response, P,,ra. 9. 
'Ibidem 

/Ire f'rosec"ton. Fu/gel!;,,e Kayishema. C,s,e :So ICTR·200l .<,7.J 
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protect his O\Vll interest and thereby looking also for a locus ,wand/ in another trial of a 

~eparated accused, for which there is no basis in law'° 

OISCUSSIO/li 

- Preliminary observations 

4. The Chamber notes that the applicant's Motion has been filed in the Registry as 

confidential 1 
'. The Prosecutor requests the lifting of that confidential status on the grounds 

that the applicant's motion does not disclose information that needs to be kept from public 

knowlcdgell_ After reviewing the content of the Motion, the Chamber agrees with the 

Prosecutor that it doesn't contain '1IIY infonnatio" which could be treated as confidential as 

provided for in the Rules applicable before the Tribunal. Ther~fore, the Chamb~r is of the 

view that the ).lotion doesn't qualify for the sta!Us of confidential fihng. Hence, it consider, 

that the confidential status gi,en to the Motion must be lifted and the Motion merely 

considered as a public document. 

- The amicus curiae application 

5. The Chamber ;.:calls Ruic 74 of the Rules which reads as follows: 

A Chamber may, if it considers ,c cieS1rablc for the proper deterrnrnatLon aft he 

case invite or grant leave 10 any Stale, organi,atrnn or person to appear before it 

and make submLS<Lons on any issue specified by the Chamber. 

6. It follov,s from the abo,·c mentioned provisions that the role of an amicus c,1riae 1s 

rmt to defend any interests other than to assist the Chamber for the proper determination of a 

case. This implies that the amicus cwiae is not a party lo the trial and should therefore remain 

impartial in the discharge of its duties a~ indicated by the Tnal Chamber m the ,Hilosevic 

case". IJ, the present instance, the IJdence has acknowledged m its submissions that its 

---- ------
"Pro,ecuwr s Rcsp,onse, Para, 12 
"As mentioned on the "Fiche de transm,,sion pour dep6t de documcnlS a la Section de l"Admirnstration dos 
Chami>res", Document of the Court MMagcment Section dated 2S June 2007. 
" Prosecutor's Response, Para. 4, 
"f'rosecuror • Slobodan Milo,edc. Case '.so: IT·02-14-T, Oral Docmon. 10 October 2002. In rcnde,jng ,he 
dedsjon, Judge '.I.fay, tho presiding Judge, ,tatod· "11,e Chamber has , on<1dered rh1s ma//er ,er, carefully, and 
has concfoded 1ha1 1he .<1aremen1s made by Mr W/admraroff, e.·en wu/1 the explonalwm accepted, raise se'!ous 
que.mon, abaur 1he apprapr<atene>s uf h,., conlmwng as am,cus cur<ae. 11ae Cham!,,,, abse,-,;es I hat not on(v did 
he cnmmenl on part< of rhe ca,e in respect of a·hrch e,adence ha., been gi,en, bu/ Ihm he al.<a made an 
a;,essmenr of P'"'-' m respect of which ,_,,,,Jenee had not ye, been adducd, and m both insrance, he appea,,< w 
have formed a v,ew of the ca>< uafa1·ourab/e to 1he accused, Of p.rticular concem " the ,·ww e,pres,ed Iha/ rhe 
accused muSI be com,cted of al leas/, some of 1he cha,ges, )he .<1a1ements /a/<,/n a< a ,vhole. would, in the 
Chamber•., v,ew, g,ve me to a reasonable pen:epllon of bias on 1he pan of the wn,c«< cum,e 
Jmplicil ,n the concep, ofan amicu, cur<ae is 1he ,ru.,/ rhar 1he coucl repo.,e< in "rhefriend"" ro acrfwr/y ,n 1he 
performance of h,s duties In the crrcumst,mces, the Chamber cannol be confident I hat rhe am1<:u, cuc1ae wd/ 

The {',o,ecuron Fulgerrce K(1fishema, O,,o t,;o ICTR-2001-67-1 



Dew um O" Am"'"-' Cun<1e Applrwwm OJ c;a,purd K,myaruiug" 14 September 7007 

intervention will be focused on the defence of the interests of its clien!. The Chamber is of the 

view that the defence of such interests is incompatible the impartiality expected of an amirns 

curiae. 

7. The Chamber further recalls that pursuant to Ruk 74 as above detailed, the decision 

to grant leave for amicus curiae is al the sole discretion of the Trial Chamber which shall 

satisf~ itself that the proposed inler,ention "ill help the Chamber for the proper 

dctcrmination of the case. That criterion "for the proper determination of the case·• is the 

standard for admission as amic-u.1 curiae as enshrined in Rule 74 and conanlidated by the 

jurisprudence of this Tribunal'\ By only expressing its concern that its client Gaspard 

Kanyarukiga may be tried m absenria, shnuld the case against the Accused /:"11/gence 

Kayishema be tr.nsferred to Rv,an<la, the Defence Joesn't provide any satisfactory answer as 

to how its admission as amicus curiae in the present proceedings will assist the Chamber for 

the proper determination of the case at issue. 

FOR THE FOREGOING REASONS, THE CIL\MBER 

ORDERS the confidential status of the Motion to he lifted; 

REQUIRES the Court Management Section to take appropriate action to this regard; 

DISl\1ISS£S the Motion in its entirety. 

A=h, 14 Sop•.msoee io Eo 

ln<!s M. Weinberg e <-
Presiding Judge 

---- --------

' 

Tribunal] 

d'-1charge h,s dulle> (wh"h mc/ude bnng,ng to ,,, attention any defenc,,, ope" ta the ac, u,edJ R·llh !he required 

impar1ialiry . 
" Ferdinand Nahimana er al. a The Prosecu/or, Case :So. ICTR-99-52-A. Decision on !he Adm,ssihil,ty of tho 
/lm,cus Curiae Bmf filed by the "Open Socict)' Justice lmtiativc•• and on its Request to be heard a! the Appeals 
llearmg, 12 Janu"')' 2007, p.3; Sc-e also Laurent Semanza v /"he Prmecuw,, Case No. !CTR-97·20-A, Decision 
on ,4mrcUJ" Cunae Application of Paul llLSeng1mana., 30 ),larch 2004, p.l, The !'rosecwor v lh<onesre 
Bago,ora et al. Cose /,;o. lCTR-98-41-T, Dec,smn on /lmicus Curiae Request by African Concern, 23 March 
2004" Par.<. 4, Th, Prose,,.tar v Alfred Musema. Ca,c Ko. ICTR-96-13-l", Decision on an Applicallon b)' 
African Concern for Leave to Appear a,, Am,cus Curiae, 17 March 1999, Para, 2. 
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