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1. The Appeals Chamber of the Intemadonal Crimiga) Tribunal for the Prosecution of Persons

Responsiblz for Genocide and Other Sericbs Violalions of Intermnational Humaniteran Lew
Committed iz the Temitory of Rwands and Rwandan Citizens Responsible for Genocide and Other
Sych Viclatdons Comumitted in the Terrtory of Neighbounng States, between 1 January and 1l
December 1994 (“Appeals Chamber” and “Tribunal”, respectively), is ysized of an appeal filed by
Mr. André Rwamakuba' against 4 decision taken by Trial Chamber LI (“Trial Charnber™).* In ils
decision of 18 April 2007, the Appeals Chamber dismissed e Prosecution's appeal apainst the
Impugnsd Decigion® but allowed the Registrar o make submissions pursuant to Rule 33(B) of the
Rules of Praceduce and Evidence of the Tribunal ("Rules™) on all aspects of it." The Regiswar and
r. Rwamakuba fAled their inilial briefs on 2 May 2007° and their response briefs on 14 und 17
May 2007.% respectively. No replics have been filed.

I BACKGROUND

2. In its Judgement of 20 September 2006, the Trial Chamber acguitted Mr. Rwamakuba of all
charges against lim and ordered his immediate releasc,” At that peint, Mr, Rwamakube had been
detained by the Trbunal for nearly eight }rl:a.rs.s The Trial Judgement also invited submissions from
the paries and the Regisirar conceming a polontial viclation of Mr, Rwamakuba’s right to legal
assistance, which resulted in a delay in his initial appearance, occwring shortly after his arest and
transfer to the Tribunal ¥ Pursuant to the Trial Indgement, Mr. Rwamakuba requested a remedy far

this violation.'% In addition, he sought a separate remedy for the “grave and manifest injustice” he

| Defence Notce of Appea) of Deeision dated 31 January 2007, 12 February 2007 (“Rwamakuba Nocs of Appeal”).

¥ The Prosecutor v. André Rwanmbubu, Cose No, WCTR-98-44C-T, Decision on Appropriar: Remedy, 31 Tanuary 2007
{"Inpugned Decisiva").

! Decision un Frosceulion's Motice of Appeal and Scheduling Crder, 18 April 2007, paras. 9,9 ("'Scheduling Qrder”).

! Seneduling Ovder, paras. 7,9 (“As for the Begistear’s Notes, the Appeals Chamber aotes that the Impugned Deciaon
is dirccied ar Whe Regisirar, who participated in the procsedings below on this matier upen mvitaton from the Toal
Chamber 1o do so. Accordingly, the Appeals Chamber finds it appropriate and wilhin the scope of Bule 33(8) of the
Fules in the present circumstances jo 2low the Repisoar to make submissions on all aspeets of the Impugned Decision,
including the award of corepensation for the vialagon of Mr. Rwamnakuba's dght to legal counsel."}.

! Regisirar's Submissions in Respest of the Trial Chamber I Degision oo Appropriate Remedy of 31 January 2007
Forsuant w Rule 33(B) of the Rules of Procedure and Bvidenee, 2 May 2007 ("Registrars Submizsgions"); Defenes
Brief on Appsal Concerning Appropriate Remedy, 2 May 2007 ("Rwarnakuba Appeal Bocl”).

* Regisiral's Submissions in Response 1o Defence Brief on Appeal Conceming Approprale Remedy, Pursuant 1o Ruls
33(B) of the Rules of Provedure and Evidence, 14 May 2007 ("Regisuar's Response Brief™); Appellanl’s Response 10
Regisrar's Subpussions an Appeal Conceming Appropriate Remedy, 17 May 2007 ("Ewamakaiba Response Brel™),
The Appesis Chamber granied Mr, Rwamakoba u brief extension of [ime 1o [De his esponse brief. See Doecisivo oo
Request for Bxtansiot of Time Lo File a Response, 10 May 2007, pacg. 3.

T The Prosecitor v, André Rwamckuba, Case No. 1CTR 98-44C.T, 20 Seplomber 2006, Chapter IV [(MTrial
Judgement™).

5 Trinl Judgement, para 5 [noting that Mt Rwamakuba was aresied on 21 Octaber 1998 and tansfered 1w the Tribunad
the following day), The Nunibian aulhqriljes first arested and dewained Mr. Rwamaaba. apparenily on their men
inivalve, trom 2 Aususl 1995 until ¥ February 1995, During this period, the Proseculion mformed the Mamnibean
agthorities gg 22 December 1995 that it wos delermining whethey it was inierested in prosecutiaf Mr. Rwamekuba.
However, op 1§ Jenvary 1996 the Prosscitlon imlormed e Namibian suthoritfes thal it had no evidence agaiost him.
See Tria! Judgament, para. 4.

? Tndd 1ndgemeat. Chapter TV,

t Impugaed Decision, puras. 5. 14
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suffered as a tesult of his lengthy deteqtion and prosecution on allegedly false and manipulative
12

evidence.!” The Registrar appased both applications, and the Prosceulion filed no subnyssions.

3. On 31 January 2007, the Trial Chember awarded Mr. Rwamakube two honsand United
States dollers upen finding that there had been a violatian of his right to legal assistance and, as a
further reparation for this viclation, crdered the Registrar to provide an apology to Mr. Rwanakuba,
and to use his good offices in reseling him with his family and in ¢nsuring his children’s contitmed
educalion.'” The Tral (Chamber, however, denied Mr. Rwamakuba’s separate claim for
compensation arising from the alleped “grave and manifesl injustice” related to his lengthy
delention and allegedly tinted prosecution.’* Mr. Rwamakuba now appesls the dismissal of this
latter clain: and requests the Appeals Chamber 1o find that the Tral Chamber had the authority o
award compensation on that claim as well' In his submissions, the Regisirar objects to the Trial
Chamber’s award of financial compensation 1o Mr. Rwamakuba for the violation of his nght to

legal assistance.®

4. The Appeals Chamber will first address Mr. Rwamakuba's appeal concerning compensaton
for the lengthy detention and allegedly tainted proseculion. It will then oun to the Registrar's
objection o the award of financial compensation o Mr. Rwamakuba for the violation of s rght to
fegal assistence. '

I1. ALLEGED ERROR RELATING TO THE TRIAL CHAMBER'S DECISION NOT
TO PROVIDE COMPENSATION IN VIEW OF THE ACQUITTAL

A.  Backpround

3. In bis application before the Triel Chamber, Mr. Rwamakuba claimed that he was indicted
and prosccuted on false and manipulative evidence, which, coupled with hns lengthy pre-uial and

rrial detention, resulted in “a grave and manifest miscammiage of justice™."” As a legal basis for this

" Irnpugned Decision, parss, 5, 14, 19,

 Impugned Decision. pars. 6.

'Y Impupned Decision, pp- 23-14 (disposition).

'* Impuzned Decigion, paras. [9-31.

¥ frwamakuba Kotice of Appeal, paras. 5, 6 Dwamakoba Appeal Brief, paras. 7, 13. In his Notige of Appeal, Mr,

Rwamakuba asks the Appeals Chambeor 1o award appreprials compensation and, n the altemative, 1o remut the matter to

e Trial Chamber. Howevsr, jn hls Appeal Bref, Mr, Bwamakuha requ#sts only that his ¢laim be remanded for forther

consideration,

" Repisirar's Submissions, peras. 22, 23, 36-39, 40-72. In addition, the Registrar's Submissions also address the

guestion of whether compsnsatlon is available for an acquinal as well as (he Trial Chamber's construction of Rele 5 of

the Ruies. Ses Rcgisirar's Submissions, paras, §-2), 24-39. The Apgesls Chamber has considercd the Begistrar's

subimission on Lhe wsue of compenswion 10 an acquiucd porson i he coniexl of Mr. Ewamakuba's appeal. The

Appeals Chamber however does ool noed 10 sddress bis submissions on the Trial Chamber’s construction of Hule 5 of

the Rules. as Lhe Tral Chamber cxpressly stated that this tule was inspplicable w its findings. See 1mpy pned Dacision,
ara. 3%,

& Impagncd Decision, para 19

Care Mg (CVR-P5-44-4 3 13 September 2007
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claim, Mr, Rwamakuba pointed primarily te Article 83(3) of the Statule of the Intemational

Criminal Courr (“ICC Statute’), which envisions the possibility of compensation o an acquitted

\ 8
person in such circumstances.’

G The Trial Chamber, however, was not salisfied that 1t had the power 10 provide such a
remedy,' First it noled (hat neither the Statute nor the Rules of the Tribumal provides for
compensation to an acquitted person.”” Second, it cbserved that, in the context of Lhe existing
internationel courls, only the 1CC Starute provides for the possibility of compensation in the event
of an acquittal’ and even then, only in exceptional citcumstances.® Finally, given the lack of
uniform practice at nationkl and imemational levels, the Trial Chamber concluded that 2 right to

compensalion for an acquitted persol does not exast in customary internaricnal law. B

B,  Spbmissions
7. Mr. Rwamakuba esserts Lhat the Trial Chamber erred in law in [inding that it lacked

authority to award compensation in the event of an acquittal involving “a grave and manifest
miscarriage of justice”.* In Lhis respect, he submits that both customary internatonal law and the
Trial Chamber's inharent authority provide a basis w award m cﬂmpansauon.H In paricuinr, he
points 10 the Trial Chamber's extensive discussion of the right to compensaion as a remedy for
violalions of fair trial rights both in customery intemational law and in the exercise of its inherent
authority.®® Accomdingly, Mr. Rwamakuba presents his clam to the Appeals Chamber a5 a viclation

of his fair trial and human rights.’

5. [n particular, Mr. Rwamakuba submits that he suffered a “grave and manifest injustice”
because he was indicted and prosecuted on evidence that was “false and manipulative”, “palpably

dishonest”, end “inherenly unsatisfactory and wined”.” Mr, Rwamekuba claims that the

¥ tmpugned Decision, para. 10

'* impugned Deeision. parms, 2., 31

# Irepugned Diecisiog, para. 21.

" Impugned Decision, paras. 21-25. The Triel Chamber observed thay the Speedal Puncl for Serious Crimes in Bast
Tunor provides for o mght to compensation Jor onjust copvietlons and unlawfu! arrezis and delentions, See Tril
Indgement, parp. 23, . 36,

¥ Imypugred Decision, parw 28,

# Impusned Decigion, parss. 27, 31,

¥ Dwamakuba Notice of Appexl, para. 5, Rwamakuha Appeal Brief. paras. 32-53

2 Rwamakube Appea] Brief, paras 32-53,

1 Rwamakuba Appeal Brief, para. 32

¥ Rwamakuba Appeal Broef, pare. 32 (“The Tral Chusaber held thal there was not sullicient evidence of Stace prastce
and oniuion (aic} furfr 10 support & customary rght o covnpensation [or grave and manifost miscarrags of justice. Tn
our respectful sutmission, tThe Chamber has posed the qu estion in Lhe wrong way. The Trial Chamber accepts that thers
i o Nl 16 an cleclve cemedy under cusiomury intemational law when addecssing the other claim, This, it is
suggésied, is woll egablished In intermageonal law, The real gueslion in our submissiem is wherher the right to an
elfoctive remedy under customary law could be applied to the accused in 1hess erclimsiances.™),

“ Rewamukubu Appeal Brief, paras. 12. 20, 22,

Cere Mo, JCTR-PE-44-4 4 13 Scplember 2007
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Prosecution failed to take adequate measures against the use and presentaion of false evidence ™ In

addition, Mr. Rwamakuba points 10 his lengthy pre-trial and trial dstention, resulting from the
alleged Fuilings in the collection end presentation of evidence against him, and argnes that e was
denied Lhe right to an expeditions mial ™ In particuler, he notes that he made an early unsuceessful
request for the severance of hig case.)’ Ultimately, Mr. Rwamakuba reguests the Appeals Chamber
o find thag the Trial Cheinber has the authority (e award fnencisl eompensanon in speh

circumstances and to remand his case for further cansideraton of the merits of his claim,™

o, The Registrar apposes Mr. Rwamokuba’s appeal” The Registrar argues that the Tribunal
has no authority to award compensation in circumstances where an accused has been acquitted afier
tdal or for alleged vnfaimess in the proceedings.® In any cvent, the Registrar submits that Mr
Rwamakuba hag failad to substantiats both factoally and legally his claim of a grave and manifcst
miscariage of justice.” The Registrar concludes by noting that “[wlhen the Tribunal acquits an
Accused becanse the evidence fails to esuablish the crime beyond reasonable doubt, then the rights

of an Accused to be judged fairly upon the evidence are vindicated.™*®

C.  Discusgiion

10.  The Appeals Chamber can identify no emmer on the part of the Trial Chamber in finding that
it lacked authooty to award compensauon to Mr. Rwamaluba for having besn prosecuted and
acquitted, As the Trial Chamber observed, the Statute and Rules of the Tribunal do not provide a
basis for compensation in such gircumstances,” Nor is any found in the junsprodence of this
Tribunal or of the Intematiomal Criminal Tribunal for the Former Yugoslavia (“ICTY"). In the past,
the Prasidents of this Tribunal and the ICTY requested the Security Council to amend the Starvtes
of the two Tribunals 1o provide for such authority. ® These efforts were unsuccessful and underscore

the inability of the Tribunal o provide such a remedy in either its express or inplied powers ™ As

*¥ Rwamakuba Appesl Brich, paras, 22, 43, 46,

 Rwamakuba Appeal Brict, paras. 17. 18, 23, 46, 47,

! Rwunakuba Appeal Brlef, pam. 14,

2 Rwumukuby Appeal Brief, para. 13,

™ Registrar's Response Brief, para. 2.

N Regisirar's Submissions, paras. 18-21; Registrar's Response Brief, paras. 21-24,

** Registrar's Response Briel, paras, 4-25, '

*® Repisou's Response Brief, para 26

T Impugmed Decision, para. 21.

3 See Letier dated 28 Sepiember 2000 frowm he Sectetary General Addressed to the President of the Security Counsil.
1N, Doc. 5200009257 (6 Octpber 20003 apnexing Jetter [rom Prosident Pillay of the Tribunal){"TCTR Submigsion™).
Sre alve Letter dated 25 Septernber 2000 fom 1be Secretary General Addressed Lo Lbe President of thae Seounty
Couonell, UN. Doe. 520000804 (26 Seplember 2000 annexing lelicr [rom Fregideot Jorda of whe ICTY)ICTY
Submludnr); Lewsr dated 18 March 2002 from the Scoretary Geoeral Addressed U the Prosident of the Security
Council, UN. Doc. 5/20027304 (18 March 2002){annexing Jefer from President Jorda of the ICTY) These leners
sz:-:ci.ﬁc.uﬂ}r pnncxed o copy of Arlicle BS of the TOC Statale. |

: CF The Proseculor v Readevan Stamkovle, Case Moo IT{986273/2-aR11035.], Declsion on Rule J1eis Appeadl, |
Scplember 2005, pacas. 14-17 (helding that the Security Cobaril's endorsetuent of the 1CTY's Completion Strategy,

Case Mo [CTR-08-44..4 3 13 Seyptember 2007
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the Trial Chamber observed. the practice of pmwdmg compensation for an acquital varies a1 both

nanignal and international Jevels.® In this respecl, the International Covenami on Civil and Political
Rights (“ICCPR™) refers 1o a right of compensation oy whare an individual already convivled by a
final decision has been exoncrated by newly discovered facts. ¥ A person in such COTUumsSIances
who has been convicted and hag suffered punithment as a result of the conviction may receive
compensation.® Mr. Rwamakuba, however, was not convicted and punished: he was acquitted in

the first instance.

11. Furthermore, the Appeals Chanber Bnds no medr in Mr. Bwamakuba's submission thar he
is entitled to financial compensation for his acquittal on the basis that the proceedings againse him
viclated cerfain rights resulting in a grave arid mamfest injustce to him. First, he presents no
evidenet ar COAVINCINg argument to subslantiate his assertion Lhat the Proscetion presenied false ot
tatrted evidence againgt him in order 0 arrest and Iy hin. His argument consists primarily of
reiterating reasens why the Prosecution wilnesses presented at fos wial lacked credibility and

reliability,™

12, In that respect, the Appeals Chamber noles thal prior to conmencemeant of wial, the Trial
Chaimpber reviewed the evidence supporting the amended indictment against Mr. Rwamakuba after
hiz case was severed from the Koremera ef of. case end found that a primg facie case was
established by the Prosecution.* In addition, in dismissing Mr. Rwamalkuba's molion for judgment
of acquitlal at the end of the Prosecution case, the Trial Chamber rejecled his principal contention
that the Prasecution evidence was inherently unreliable.®® Mr. Rwamakuba’s submission that the

Prosecution evidence was palpably falke relics principally on the swength of his alibd, of which Mr.

which included the referral of cases o nadonz! jurisdicdons, reflectmd thar the Tribonal was auhgrized o do o under
the Flawic){" Starnkevid Appepl Dectsion™).
‘”In'ipugm.d Decision, paras, 25, 27,

' Article 1408) of the ICCPR provides: “Wien & person as by 2 linwl decition been convicred of & erimins! offence
and whes subsegquenUy his conviclon has besn reversed or he has been pardoned oo the provnd that @ new or oowly
discoversd fact shows conclusive]y Lhat there hag boen a miscorriage of justice, the peson who hos sulfored punjshment
n= & resull ol such conviction shall he compensaled seconding to law, unless 1t i proved thal the non-disclosure of the
u:nkn:lwn [aclin time 35 wholly or partly aobatable to hio™
M
* Rwamakuba Appead Bried, pares. 25-27,

* The Prosecutor v, Edouard Kuremerd eb uf,, Case No, JCTR-38-44-PT, Decisiod ob Saverance of André Rwamakuba

angd For Leave o File Amsnded lodiciment, 14 February 2005, parg. 48 (“Considering \he ovidence presentad by Lhe
Frosecution in supparl of ils Myolion, the Chamber finds lhat a prime fircir cage hat been csiablished with respect o the
counls contained in the propesad Amesnded Indicument sgainst Bwamakube and sants Jeave to file it subject 1o Turther
wnendments delailed it the order. )" Karemera of ¢l Severance Decision”). The Tria] Chamber observed thet his case
chunged “svbstantially” from his initial indicoment to his tridl, emoving allezulicns of joint criminal entarpeise sad
focusmg an his alleged ditect role. See Karvemera et al. Severance Decision, paras. 28, 37,
“ Seg The Prosecuter v, André Rwamadarka, Cost Ko, ICTR-98-44C-T, Decision on Defence Motion far Judgement of
Acquiral, 28 October 2003, para. 13 (“The Chamber has very cautiously reviewed all the arguments of balh parlies as
well ax the manscriprs lo The current proceedings. The contradiclions raised by the Defence with respevl Lo Lhe
willlesses” LesUmony are not 50 irreconcilable that the Prossention cese should be considered as having complelely
broken down.'?.

Case Mo [CTR-25.4¢-A4 fa 13 Septeniber 2007
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Rwamakuba gave notice only on the eve of his scpaate (dal an & June 2005.°° While the Trial

Nidgement reflects that the Trial Charmnber eventally found that the Prosecution evidence lacked
credibility upea a hinal analysis of all the evidence us a whole, including the alibi,"” this does ne
lead to the conclusian that the Prosecubtion evidence - which was initiaflly consideced v be
sufficiently credible and reliable by the Trial Chamber to charge Mr. Rwamakuba and tw deny his

motion for judgement of acquintal - was therefore felse or taintled.

13. Second, his assertion on appeal that he was denied the Gght o en expedibous Hal is
sirnilarly unsupporied and somewhat belied by his failure to develop this argument before the Trizl
Chamber.*® He points only to the length of his proceedings and his early unsuccessful request for
severance on 11 October 2000, In this respect, he does not address the complexity or naoire of the
procecdings against him when his ¢ase formed part of a joint tnal alleging 4 government-wide joim

<niminal enferpnse M

14 Finally, the Appeals Charober sees no basis for remanding Mr. Rwemekuba's claim to the
Tnal Chamber in order for him to develop it further, Mr. Rwamakuba already had an opporunity to
pr=sent these arguments 1o the Trial Charnber and, indeed, he expressly based his application betow
in part on e assertion that his fghlty were violited at one or more stages of the proceedings.”!
However, Mr. Rwamukuba took Lhe position befoce the Trial Chamber thal it was unnecessary for
him o demonstrale that he was denied the right to an expeditious trial.® In additon, as to the

alleged viclation based on the nature of the Prosecution evidence presenied in his case, Mr.

*® The Prosecutor v, André Rwamakuba, Cass Mo, ICTR. 95-¢4C-PT, Derision on Prosscytion Motion [or Nolee of
Alibi and Raciprocal luspection, 14 June 2005, para, 5.

*' Tria) hudgemenl, paras. 212, 214 (“The Chamber heard 49 Prosecution and Defence wilnesses, [and] 24 Prasecution
and 218 Diefence exhibil wore admuucd inte evidence over 78 trial days. [...) Afer arresving e evidence a5 ¢ whele,
the Chamber found all of the Prosecution wilnesses nol o be credible or ralisble, Their testimonies were sitier
incongisten! with the lodictment or conlained olhey discmpancies which could oot be safigfoctorily explumed, The
abzence of any credible or reliable idendfication of André Rwomakuba at the tme and plagcs of the alleged crimes, the
buclt of credibaulily or reliability of the Prosecution witnesses, the purticipalion of the Accuser in olhcr activites during
porods aileged in i Indictment and the Delence alibi evidence, cumalalively rmuse o reasonable doubn repending he
Fmszcuuou s case. Memphasis pddel].

* The Prosecutor v. André Rwowmakube, Cast Mo, ICTR-98-44C-T, Application for Apjuopriate Remedy, 25 Qoiober
2006, para. 24 ("We submit it is not necessary o demonstrare 4 vielaton of the right to ial wiltheut undue delay for
this 1o bo welghed inlu the gquestion of whuther thare has be=n a miscurriage of justice.){"Rwemokebe Trial
wuhmissions™).

“ Rwamakuba Append Bricl, pura. 16, Ser afse The Prosecuior v, Andrd Rwematuba, Case No, ICTR-98-44C-T,
Dl:'amsmn on André Rwumakuba's Molign for Severance, 12 December 2000, para. 44,

¥ See Koremere er w! Scversnee Docision, para, 19 ("The proposed Amended Indictment against Rwamakuba
MEOrperaies only allagalions that are unique snd celevant 1o him, The charge of joinl criminal enlecpoisc, which formed
the bosis of the joinder and was onc of the reasons why the Prosscutlicn previously opposed the sevcranco, has been
removed. The Frogeculion hat indiculed thal the scverance of Rwamaknbs bus allowes it to pacrow the allegetions af
Joint criminal enterprise from the lacge level of be government apbacames to the kevel af the MIUNT party, and 1o [oous
primatily on the continl of frrerciramee militiag "),

5' ﬁ‘mm:-mi:uba Trial Submizsions, pary. 7.

* Rwamakuba Trin) Sobmissions, para. 24.

Caxe Mo, JCTR-PE-4d-4 7 13 Seplember 2007

U




1308 "0T 16:30 FAZ 0ODALT05128832 ICTR B oos

|
’ 143/H

Rwamakuba raised similar issues at the delivery of his Trial Judgement” and cited the
Proseeation’s use of “false and manipulatve” evidence in his suhmissions at tial.> The Tral
Chamnber expressly considersd thase sibmissions in the Impugned Decision, even though they
exceeded the scope of its scheduling ordee™ Thesc arguments were therefore before the Trial

Chamber and were ot accepted x5 a basis for compensation.

D. Conclusion

15. In sum, Mr. Rwamakuba has not demonstrated that the Tral Chamber erred in law in
finding that it lacked authority to award him compensation for his acquitial. Furthermore, M.
Bwamalnba fails to substantiate his claim that he suffered a prave and manifest injustce from the
proceedings brought against bim because he was indicted end prosecuted on false and manipulaljve

evidence and because of his lengthy pre-trial detenton. Accordingly, his appeat 15 dismissed.

III. ALLEGED ERROR RELATING TO THE TRIAL CHAMEER'S DECISION TO
AWARD COMPENSATION

A,  Backgronnd

16 The Regisrar's submissions concermn the Trial Chamber's decision to award Mr.
Rwamakuba two thousand United States dollars as compensation for a violaton of his night to legal
assistance.”® The history of the proceedings related tw the vicketion of Mr. Rwamakuba's ights Lo
legal assistance and to an inital appearance withott delay is set forth in the Toal Judpment and ina
mirber of decisions in this case.”” I sufficas 1o note here that the Namibian auwthorities amest=d Mr.
Rwarnakuba on 21 October 1998 and transferred him 1o the Tribunal the following day.™ The

N Ser T. 2D Sepiember 2005 pp. 11, 14 ("Bt for all thay, it's ouf submission Lhat thers has bean a deliberate attempt -
0 ute Lhe phease that's often boea used —- 10 poison the waters of justice and (o bring befors you, the Judpes. false
allegations that have cssentally resulfed in Anded Bwanakuba being detained [or seven years, Lptally separated [rom
fumily -- and work. sod eppenunily and clleckively having his Life broken on those lies.™),
* Impugoed Decision, pary. 1%; Rwgmekuba Trial Submissinng, pare. 24.
* Imppgned Decision, paras. 12, 13,
3 Repistar's Submissions, paras. 1923, 36-T2,
' Triel Judgemsat. paras, 217; Impugned Decision, paras, 2-4; The Prosecutor v. André Rwamakuba et al., Casc No.
LETR-98-44-"T", Dimsision on the Drelenes Molion Conetrming the JUagal Arest and lllegal Detention of the Accused, |2
Decamnber 2000, p. 2. paras. 35-44 ("Rwemakebe Aresst ond Detention Decision”); Andrd Rwamakuba v The
Prosacuiar. Case No, ICTR-08-44-4. Docision [Appesd Agalnst Dismissal of Motlon Copeeimdng Mlegal Arrest and
Delention), 11 June 231, pr, 2-4 " Rwenaluba Appeal Devision”™), The Trial Chamber dascnbed the violation af M.
Rwamakuba's rights as 2 violation of his “right Lo legal assistance”. noung that it resuleed in a delsy in his inlgal
appedrarce. Impugned Decigsion, paras. [4-1%, 71, However, The Appeals Chamber has previously sxplained in 2 sioilar
contakt that the right 10 legal assistancs and Lhe right 10 Ao inital appearance withow deiay are ia fact two distinet
tights. Jiednal Kajelieft vo The Prosecurgr, Case Mo, ICTR-98-44A-A, Judgemeat, 23 May 2005, paras. 142-153
g"Ka_jerIr;r'eﬁ Appeal Judgeraent'),

¥ Triai Yutgement, pare. 5, Rwginalaba smrest and Detention Decision, b 2, para. 35,
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Tribunal did not assign him ¢ounsel under the Tribunal’s legal aid system until 24 February 1993,

This delay was explained in part by Mr. Ewamakuba’s delay in proposing an allomey Lo represent
hirm.® However, during this four month pericd, the Tribunal did not offer Mr. Rwamakuba the
assistance of a duty counsel as required under Rule 445is of the Rules.® In addition, the Tribunal

didt not hald his initial appearance, in part due 1o his Lack of reprssantation, unkil 7 April 1999.9

17 On 18 Aprl 2000, Mr. Rwamakuba requested Trial Chumber II, which was oripinally seized
of this case, to dismiss the charges against him end to imnediately release him, alleging violations
of his fundamental rights during his arrest and detention.®® Trial Chamber II determined that the
Registrar's failure 1o assign doty counse] in accordance with Rule 44bis “resulied in an absence of
any legal assistance for the Accused over an extended period of ime in conmadicion with, notably,
Article 2004)(c) of the Staure, and, furthet, in the delay in the Accused's initial appearance.”™ Tral
Chamber [, however, concluded that the delay did not canse him “serious and irreparable
prejudice” und denied e motion for immediate release.® Qn 11 June 2001, a Bench of the Appmals
Chamber dismissed Mr. Rwamakuba's appenl of this decision, on the ground that the issmes
surrounding Mr. Rwamakuba's arrest and derention did not raise jurisdictional matters.™ The Beneh
of the Appeals Chamnber added, however, that *it is open W the Appellant to invoke the issue of the
alleped violation of his fundamental human rights by the Tribunal in order o seck Teparation as the
case may be at the appropriate time.™*

18, Pursuant to the Trial Madgement, Mr. Rwamakuba filed gn application for a remedy for the
violation of his right 1 legal assistance.® In the Impugned Decision, the Trial Chamber granted this
application and ordered the Registrar to issue a formal apology™ and to pay him twe thousand
United States dollars in financial compensalion for his “‘morel injury™.”™ The Tral Chamber
reasoned that it had authority 1o provide a remedy to Mr. Rwamakuba for this violaton based on the

# Rwanwkuba Arrast and Detention Decision, para. 38. The Appeals Chamber notes that Trie] Chamber T mistakenly
referved 10 Lhe yeor of (he escignment of Mr. Rwamakuba's counsel a5 2000, tather than Lhe correst year of 1999, Ses
Rwamakuba Appesd Brief, Annck A {indicaling detc of appointment as 24 Febmary 1994,

' Pwamakabe Arresl and Delentinn Decision, paras. 33-40.

" Bwarmokuba Artest and Detentinn Deslsion, paras. 41-43, See afio Trial Judgemen, para. 217,

" Rwomainsba Arrest and Dsiention Decision, p. 2, paras. 35, 43. See also Impugoed Decision, para. 2. The Tribuna
scheduled his initia) appearsmee tor 10 tMarch 1993, bot adjourned it at the raquest of his assigned evunsel notil 7 Aprd
19959,

¥ fermerkaba Amrest and Detenlion Decigion, p. 2, paras. 1-7,

" Ruetmalaba Aest and Detendon Decision, para, 43.

® Rwamakuba Arrest and Detention Decision, para, 4.

* Rwamakuba Appenl Decision, p. 4.

W e akaha Apper] Decision, B

™ tmpugned Decision, paras_ 5, 14, 19,

™ Impugned Decision, pp. 23-24 (Disposition). In addition, the Trial Chamber ordered the Regiclmr la ust his good
ulfices in resctding hitn with his faruly and in enswing his children's esninucd edvcatad, The Trial Chamber npbed
thal “[\Ihese are obligatons of means aod aot of result”. linpugned Decisian, para. 77, The Repistrar doss chullenge this
nepoct of the decision.

" Impugned Dacision, pp. 23-24 (DHsposition).

Cuve Mo, JCTR-95.44.-4 e 13 Seprember 2007

Nt




13708 '07 17:01 FAXI (031705128932 ICTR Bo1o

141/H

right to a remnedy for human rights viclations, as reflected in numerous international instmments,”
as well ay the junsprudence of the Appeals Chamber, notably the Eajelijeff Appeal Tudgement and
the Bargyagwiza case.” More particularly, the Trial Chamber reculled thar a Bench of the Appeals
Chamber jr this case indicated that Mr. Rwamnkuba could seek reparation for this vidialion.™ In
addition, the Trial Chamber relied on its inherent authasity, ™

19. On the 1s50e of financial compensation for the violation of Mr. Rwamakuba's right 1o legal
assistance, the Tral Chamber acknowledged thar no specific provision of the Stanite or Rules
expressly envisioned such a remedy.”” However, the Trial Chamber reviewed various international
instruments,’® decisions of human righls bodies,” and the decisions of the Appeals Chamber in the
Barayagwiza and Semanza cases,™ all referring to compensation as part of an effective remedy.,
Frain this, the Tral Chamber concluded that it had inherent authority o award financia)

compensal on.”

B.  Svbmisgiops

20. The Registrar submuts that the Trial Chamber erred in law in finding that it had the authority
lo award financial compensation as pan of an effective remedy.*™ In this respect, he contends thar
the Tribunal’s Statute and Rules do aot provide for compensation as a remedy and subinits that the
right [0 compensation for human rights violations is simply an “emerging norm”™.® He descAbes the
Appesals Chamber findings in the Haravagwiza and Semanza cases, which envisioned an award of

linancial compensarion 1o the accused in those cases if they were acquitted, as “anticipatory™ and

" Impugned Decision, para. 40 (refeming to Universal Declaration of Human Rights, the Intermationa! Covenant o
Civil and Political Righis, the Internations] Convention on the Blimination of aAll Forms of Racial Discriminalion, the
Convention agpinst Torwre and Other Cruel, Inmeman or Degrading Teeatment or Punishmest, lhe Copvention
Coneeming Indigenous and Tribal Peoples in Endependent Countries, the Unfled Nations Declaration of Havie
Principles of Justice for Viclims of Crime and Abusc of Power, the Buropcan Convention on Humanh Rights, the
American Declaration of the Bights and Dutes of Man and the Amencan Convention of Humae Riphts)limiemal
citations armilled).

M Impugned Decision, para, 41-43, citing Kujelifeli Appeal Judgerent, paras, 255, 322, Jean-Bosce Baruyapwiza v
The Prusecuzor, Case No. ICTR-97-19-ART2, Decision (Proseculor's Reguest far Review or Recensidernion), 31
Maech 2000, para. T4 (“Baryeywiza Apbeal Declsion™).

“lmpugued Decision, pars. 44, citing Rwemokuba Appeal Declsion, p. 4.

™ Impugned Docision, paras, 4549,

* Impugned Decisian, paras. 40, 55

™ Impugned Decision, paras. 54, 55 {mfeming to the Intérnational Covenan oo Cival and Bolitical Rights, Eurgpean
Convenlion on Fumen Bixhis, American Convention on Homan Rights, anrl the Staloies of the [ner- American Cond of
Furian RBights ag well Bs the Burppean Cotirg of Human Rights),

" Tmpogned Decision, parns. 51, 52, 55 (discussing decistons or recommendatons of the European Cowrt of Human
Rights, Inier-American Court «f Human Rights, the Afiican Commission on Human pad Peoples' Rights. The Uniled
waipng Human Rights Commitiee, Compittes on the Eimination of all Ferms of Racial Discrimination ).

s Impugred Decision. para, 63, ciing The Prosecuwior v. Laurenr Sermanzy, Case Wo, TCTRR-87-20-T, Judgemen: and
Semlence, 15 May 2003, paras, 579-582, Borgyagwiza Appeal Declsion, para. 75

™ Impugned Dagision, para, 62,

™ Regisioar Submissions, paras, 19, 20, 4061

M Regustrar Submisslong, paras, 40-36,
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“declaralory™ ¥ In pamicular, he noles that the Presidents of this Tribunal and of the ICTY

wnsuccessfolly sought an amendment of the Statule from the Security Council to provids for
financial cormpensanion as a remedy for fair wial rghts viclalions n the Statute, shortly aftcr these

decisions were taken ®

21.  Finally, the Registrar takes issue with the merits of the decision. Pointing to the Trial
Chamber’s finding thar the viglation did not matedally prejudice Mr. Rwamakuba's case, he
submils that the award of financial compensation is unwarrented and that other forms of reparation
awarded to Mr. Rwamakoba in the Impupned Decision, such as the formal apology, sufficed ® He
adds that the Triul Chamber's award of damages for the “woral injury” has no basis in fact.®

2. Mr. Rwammakuba responds thal the Stature was oot meant 10 be an exhaustive document on
the authority of the Tribunal but rather a basic jurisdictonal framework.® He submits that an
effective remedy therefore falls within the Tribunal's mandate w do justice and w foster
reconciltation.”’ Furthermore, Mr. Rwamakuba comtends that the award of moral damages was “a
fair and humane demonsmanon of the Toal Chamber’s capacity to understand the real hurt

occasioned to an accused by such circumstances,™"

C, i jon

23.  There is no question that, as the Trial Chamber recognized and held in the Impugned
Decision, Mr. Rwamakuba is entitled (o en effective remedy for the violation of his right o legal
assismnce as well a8 bis night to an mitial appearance without delay. Trial Chamber II recognized
lhe cxistence of these violations,® and the Appeals Chamber indicated that Mr. Rwamakuba could
“seek reparaton” for them.® Morcover, the Appeals Chamber, after considenng neerly idendcal
violations in the Kajelijeii Appeal Judgement, reached the same conciusion and, accordingly,
reduced the sentence imposed in that case.? The two princpal questions for the Appeals Chamber

* Registrir Submissions, para, 41. He also quotss an ominica from the Office of Lagal Ailairs of the United Natioos in
snpparl of Ihis proposition. 4, para. 20(1i}.

™ Registrar Subuissions, paras, 20, 41.

* Regisrar Submissions, paras. 36-39, 67-69,

M Registrar Submissions, paras. 62-66,

¥ Rwamakuha Response Brizl, para, 15.

¥ Rwamalibs Response Briel, paras. 16, 19,

¥ Rwamakuhe Response Bricl, para, 23.

Y Ruamabnba Arrest and Derauon Decision, pars. 43

* Ruwamekabe Appeal Declsion, p 4

! Kafelifeft Appeal fudpement, paras. 237, 242-250, 253, 323, 324 (finding viclalions of the right to counsel, resultng
troem w fajlure (o provide duy counsel in accord with Rule 4dids of the Rules, and the right 10 an jnital appearance
withrut delay). The Appeal Chamber noted thit the socused was in thes custedy of the Tribunal [or a ot of 211 days
prier 4o any nbial appoarance during which he was without assizned counsel for 147 days. Kajelijels Appenl
Judgement, para. 237, la the prescol case, by Rwamakubay was dewained in the Tribunal's detention faciites for a 1ol
ol 157 duys [rom e date of s ransfer on 22 Oetober 1998 wnlil hik initial appearanes held on 7 April 199%, of which
he speat 125 days withour amsigned ¢ounsel. See suprg pars. 16, In should also be nowd, however, that the Appeuls
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are whather the Tribunal is empowearsd to sward finencial compenaaton as an etfecuve mmedy for
a viglatign of the fundamental rights of the accused and, if so, whether it was appropriate 1o award

Mr. Rwamakuba financial compensaton as an effective remedy in the present case.

24. The Appeals Chember has previowsly held that "any vicladon, even if it =ntails a relative
degree of prejudics, requires a proportionate remedy."™ It follows very plainly from the Appeals
Chamber's decisions in the Saravagwiza and Semanra cases that a remedy for a violadon of the
riphts of the accused may include en award of financial compensation, as both decisions snvisioned
financizl compensation being fixed at the dme of judgement, if the acensed were acquitled."“ In this
respect, the Appeals Chamber is not persuaded by he Reglsuar’'s submissigns that the absence of an
explicil proviston providing for financial compensation in the Stamie for violations of (he rights of
the accused as well as the Security Council’s decision not to amend the Stature to expressly include

such & remedy indicate that it is not available.

25, First, while there is no right o compensation for an acquittal per se, there is a right in
intemational law w an effective emedy for Walatons of the rights of the accused, as reflected in
Armicle 2(3)a) of the ICCPR.™ In this respect, the ICCPR specifically envisions compensetion ss an
appropriate remedy in certoin clcumstances, such as the czse of unlawful armest or detention.”® The
Appeals Chamber has previously held thar the ICCPR is a persuasive authority in determining the

Tribunal's powers under inlcrnational law.”

Chambzr [ound addidone] viplations in the Kajelifell case. See Kajelifeli Appenl Judgoment, para, 251, 252 {finding (hat
the rights of the accused were violaled baged on blc arbitenry provisinaal dacention in Benin without chargs for 35 days,
and deientlon in Benin without sppemance before a Judge for 2 iolal of $3 days, which was ambulsble 1w the
Prosscution),

% Lawrent Semanza v, The Frosscuror, Cuse No. ICTR-97-20-a, Decision. 31 May 2000, par. 125 ("Semanzz Appeal
Decisica").

" Senanza Appeal Decision, p. 34 (“[Thhat for the violation of his righis, the Appellant Is satitled 10 & remedy which
shall be glven when judgemen o rendered &y the Tral Clamber, as followa:(a) I e is foond oot guilly, the Appellant
shall be enlided o fAnanpcial compensadgn . J"Xemphasis  added) Bereyugwiza  Appeal  Decision.  pard
TR DECIDES thet for the vielakon of his rights the Appellapr i5 snttled 10 4 remedy, b0 be flaed af the ¢ime of
fudgemenr ar first invance, a5 follpws: a} If the Appellany is found not guilty, he shull receive financial compensation
g‘; .| Wemphasis added).

Article 203 of the IOCFIL staies: "Exch State Party to e prestot Covonanl ymdartakes: {a) To easure hat any person

whose righis or figadong as beesin cecognired are violuled shell have an effective mmedy, nclwithataniling Lhal Lhe
violation has been comueded by persons aeting in an oflicial capacily; (B) To cnsure that any perdon claiming such 2
remedy shall have his right thepsto detecmined by eompatem judicinl, sdminisraive o legislative sothorities, or by any
plher competent BULhorily provided for by Lhe l=gal sysicm of the Sws, aind to devedlop the possibililics of judicial
remedy; (¢} To ensure thal the compotent authordtics shall enforce such remedies when granted," See qlro Basic
Principles and Guidelings on the Right o 2 Pemedy and Reparation for Victims of Cross Viclatone of Infematioonal
Human Righrs Law and Serions Yiolations of [oremedonal Humanitarian Law, 5.4, Tes, 400147 (16 December 2005).
¥ Zee, ap.. ICCPR, Atticle 9(5)“Amyons who has been fhe vieim of unlawful amest or detzation shall have an
enforceable r.ght to campansation.™).
' See Kajelijeli Appeal Judgemsnt, para. 209, [n addilioe, e Appenls Chamber has previously meeognized that the
rights of thr accused in Articls 20 of the Stanns wadk the tighls in the FOCPR. See, o0, Profuir Dighanyiresa v The
Proyerutor, Tose No. ICTR-2001-73-ART3, Decision on Inedeouiory Appeal, 30 Qorober 2008, pora. 12, In- 46
(“Zigiranyiraze Appes] Decision™),
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26.  The authority in the Samre to provide an effective remedy flows from anticle 19(1) of the

Stature, which obliges the Trial Chambers (o ensure 2 fair triel and full respect for the xecused's
rights. The cxistence of fair ial puaraniees in the Statule necessarily presumes their proper
enforcement.”” In this respect, the Appeals Chamber observes that the Swtute and Rules do not
expressly provide for other forms of effective remedy, such as the reduction of sentences, vet such a
remedy has been accorded on several cecasions.”™ Mareover, the submissions of the Presidents of
this Trbunal and of the ICTY secking an amendment of the Siatie from the Security Council 1o
provide for financial compensation do not suggest that an effective remedy in the fonn of financia]
compensation cannot be ordered and paid in the absence of an express provision, At the time of
making the subimgssions, the Appeals Chamber had already issued two decisions envisioning
possible awards of compensation 10 remedy fair edal rfghts violations and the submissions
themselves recognized the anthority of the Trbunals to order financial compensation as an effestive
remedy in the form of an “exceptional ruling” or an “ex gratia payment”. ® The request for a
statutory amendment merely expressed the preference of the Presidents for a specific stamtory
provision so that it would bs beyond dispule thal any award of compensaton would be paid
“according to law™.!™ Against this backdrop, the Appeals Chamber will not sssume (hat the
Security Council’s inaction wes intended to interfere with the Tritumel’s inherent authority 1o order
coOmpensation in appropriate circumstances. Accordingly, the Appeals Chamber can identify no
error of law on the part of the Trjal Chamber in finding that it had the authority in general to award
an effective remedy for the violabons of Mr. Rwamaluba’s rights as an accused person, including

financial compensation.

27, The guestion rernains, however, whether it was appropriate for the Trial Chamber to award

Mr. Rwamakuba financial compensation in the present case, as part of the remedy for the violatons

¥ Cf Stankovi¢ Appeal Droision, para. 184 ["1e is tue, as the Appellant pointe out, that the Statte of the Tobunal does
net eenkain an explicil lozal basis for Bulc 71bd. Bu the explicil language of the Sluute g neither an exclusive por an
exhaustive inden of the Tribunal's powers. It is axiomane under Amicle 9 of the Siatute that it was never the intration of
1hose who drafled the Statute thal the Tribuaal ry all those accused of commiting wir comes or ¢omes agalnst
humanily in the Region, The Trbunal was grmed primary — but explicily oot exclusive — jumsdiclion &ver such
crimes, In this rogard, it is ¢lear that altemative national jurisdiclions have consislently been conlemplated for the
“transfor’ of accused"Hinteroel citalions omited).

¥ Ser penerally Semanza Appesl Derigion, P I, Baraygwize, Appeal Decision, pam. 75, Kajelijeli Appeal
Judgernen, para, 324,

* ICTR Submissicn. p. 4 {"Such mechanisms idelude, inter alia, arbivation, ex AL payment, resolulions of the
General Assembly authorizng limiled Lability and amendment of the Swmie”); ICTY Svbmission p. 4 [“Thess
mechanisms include, amoog oiher things, arbiltvatiem, exeaptionsl roling, Generl Aszembly resplulions revogmizing
Limnited rasponsibilicy and wmendment of the Trbunal' s S mouce, ™y,

ICTER Submuission, p. 4 ("o this counetlom, i is edsantip]l 1o nows thar e Unlicd Nadons would oot be able o
comply with Ite wtemational obligalicns stmply by paying the individuals concamed an apprepriaic sum in
compensation. The ebligaons which are eodilied within article 9, patagraph 5, and anicle 14, puragraph 6, of e
Interpadenal Covenant on Civil and poliucal Rizhts are 0ol simply o easiee that persons Whose czses foll within the
seope of these provisions are campepsated rimpliciter, Bt rathor o guarantes that they afe vesled with fan enlorceahls
righ! & compensaton™ {ln the case of articla 3(57) and ure compongated “acconding o the |aw® fin the cage of articls 14
CAYTY, Ser alia ICTY Submission p. 5.
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af his fight o Jegal assistance and to an initial appearance without delay. The jurisprudence of the
Appeals Chamber refieets that Lhe navwre and form of the effective remedy shouid be proportional 1o
the gravity of harzm that is suffered.' In practice, the effective remedy accorded by a Chamber for
violations of an accused’s fair wial mights will almost always wke the form of equitable or
declaratory relief. '® In the past, the Appeals Chamber has envistoned financial compensadon as 8
form of effective remedy only in sitbations where, amongst other violations, an sccused was
impcrmissibly detained without being informed of the charges against him.'® This is in Jine with
Article 33} of the ICCFR which provides for an enforceable ripht to compensation in the eveat of

an unlawful armest or dercntan, '™

28 Bearing this in mind, the Appeals Chamber recalls that Mr. Rwamakuba was detained i the
Tribunal's detenton facilities for a totel of 167 days from the date of his ransfer an 22 Oclober
1998 uny! his injtial appearance held on 7 April 1999, of which he spent 125 days without assigned
counsel'” As the Appeals Chamber in the Kajelijeli case already pointed out in relation to the
Hghts of a suspeer,'® a jndge is called upon to make an accused familiar with the charges, (o verify
en accused’s idendty, to examine any obvious challenges to the ¢ase, 1 inquirs inw the medical
condition of an accused, and to notfy a person enjoying the confidence of the dewines'® and
consular officers '™ The Appeals Chamber furthes stressed thac

Rule 62 is unequivocal that an initial appearance is o be scheduled without delny, Thare
ate purposes for an jpitiel appearance apart from enteting 2 plea including: reading oul
the afficial charges sgainst the accused, zscertaining the identity of he detainee, sllowing
the Trial Chamber or Judge w ensure that the righis of the accused while in deteniion ame
being respeeicd, giving an opportenity for the aceosed lo voles any complaints, and
scheduling a trial date or date for a sentenciag hearing, in the case of a guilty plea,
without delay, '™

The Appeals Chamber considers the violadons of Mr. Rwamakuba’s rights atiributable to the

Tribunal and financial compensation 0 be an effective remedy. The nzture of the violations

'® Semanze Appeal Decision, nara. 125.

'™ See, #.g., Zigiranyiraze Appeal Degision, para. 24 (exeluding toslimony taken in vinlation of an accused’s nght Lo he
present during his ttlal); The Prosecwior v. André Miegenera e al, Case No. ICTR-99-46-A, Judgemeny, 7 July 2006,
Baras, 164, 165 [sctling aside a guilly verdiet where nccused's ghl [o notics of charges againsgl him was violaed);
Kajelijeli Appeal Judgement. para. 324 (reduction of senlence for periogd of unlawty arrest and dafaaron i Bemin and
right o Iegal assistance and inital appemance al Tobunal); Gegrpes Rureganda v. The Frosecutor, Coase No, JCTR-06-
C3-R, Decision on Reguests for Boepnsideration, Review, Assignmem of Comnsel, Disclosure, and Clanfication, £
December 2006, para. 37 (rocogmition of violatioh and waming of possible future sanciuns for the Prosecuion's
viglation of Eule 68 af the Rules).

"M Semanze Appeal Decision, paras. 87, 90; Seropuywior Appeal Doclsion, paras, 54, $5.

'™ ICCPR, amjcle 951" Anyone who has bean the viclim of nolawlul arrest or deteation shall have an endorceabls cighl
L COMTEOEAL DN ).

'™ See supra paragraph 16.

™ Rajelifeli Appeal Judgzmenl, mara, 221,

""" See Standard Minimum Rules for the Treatment of Prisoners, approved by ECOSOC Res. 663¢C) (0XTV) of 31 July
1957 and Res. 2076 {LX11) of 13 May 1997 {UN Doc. E/SGES (197TY); Kafelifeli Appeal Judgement, fo. 45).

"™ yrienna Convention on Consutar Relations, Article 36(H),

P Kajelifell Appeal Jundgement, para. 250 (internal citalions omilted).
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sulfered by Mr. Rwarnakuba is no less significant than in other cases where such compensation was
envisioned to be tixed a1 the hme of judgement if Lhe accused wers found not guilty {as opposed 1o
a reduction in senfence in chse the accused were found guilty).''® Accomdingly, the Appeals
Chamber can identify no ertor on the part of the Trial Chamber in finding that financial
compensation 15 an appropriate form of en effeclive remedy 10 address the violatians of Mr.
Rwamakuba's rights.

29 Moreover, Lhe Appeals Chamber is not persuaded by the Register's submission that the
award of two thousand United States dellers has nu basis in fact. It is not dispoed that Mr.
Rwamekuba's suifered serious violatons of his fundemental rights. In the Kajefifeli Appeal
Tudgement, the Appeals Chamber did not demand or cilc additional proof of specific harm in
according an appropriate remedy in that case, which invelved a significant reduction ip sentence. !
Moreover, as noted ahove, the Appeals Chamber in the Barapagwiza and Semanza cases cnvisioned
the award of compensation, in the event of an acquittal, to be fixed at the time of judgement.’’2

30.  Finally, the Appeals Chamber alsc agrees with the Trial Chamber that internal institutiona]
considerations related (0 the exccution of an order, including budgetary matters, are separale
considerations from the Tribunal's authonty w award an effective remedy in the form of financial
compensation in appropriate circumstances and in compliance with its inlernational obligarians.' ™
Bodpetary considerations cannot interfere with the Tribunal’s awthority 1o award financial
coTapensauon as an effaciive remedy for a human fghts ¥iolndon: similarly, at the domestic level, a
Stale cannot advance the argument that there ame no badgerary resowwces available to justfy a
tefusal to award compensation. The Appeals Chomber has comfirmed the Trbunal's general
authonity 1o award compensation in appropriets and limited circumslances. In addition, it has

affirmed the reasonablensss of the award in the present case,
D. LCoenclusion

31, Accordingly, the Appeals Chamber corcindes that the Trial Chamber did not err in awarding
Mr. Rwamakuba two thousand Uniled Slales dollars as financial compensation as pant of an

effecive memedy for the vialations in the preseat case.

" See, £y Kajriijeli Appeal Judgement, para, 323 (conslderlng an gecnsed’s deteobon without being informed of the
charges against him and his detention withont g initial appeirance as aqually impermissible).

"' Kajelijeti Appeai Judgoment, paras. 253, 333, 324. The Appeals Chamber sef aside the eanviensd person’s rwe Life-
sentenices and ffleen yoars' scolenoe imposed by the Tril Chamber and converted them ingg o sinple seatence
conslsling of & GXed temn of Imprisoenment of 45 years.

"% Semimza Appeel Decision, . 34, Soruyvagwiza Appeal Docision, pasa 7S(id).

1% See Impugned Devision, para. §0.
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I¥V.  DISFOSITION

32. For the foregoing reasons, the Appeals Chamber DISMISSES Mr. Rwamakuba's appesl,
AFFIRMS the Tnal Chamber's award of wo thousand United Siates dollars in cornpensation {a
hin and ORDETS the Registry w make appropriate arrangeiments for the payment of the award.

Done in English and French, the English version being abthoritalive.

Judge Fausto Pocer
Presiding

Done this thirteenth day of September 2007, .. .
A1 The Hague, )
The Netheriands.

Care Mo JCTE-78uddud 16 13 Seplembor 2007
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PARTLY DISSENTING OPINTON OF JUDGE SHAHARUDDEEN 134/

1. I agree with the Appeals Chamber's dismissal of Mr. Rwamakuba's appeal relating to the
Trie! Chamber's decision not to provide compensation in view of his acquittal. My hesilation is
over pﬁmgraph 32 of the decision of the Appeals Chamber, in which the Appeals Chomber
“ORDERS the Registy @ meke appropriate arrangements for the payment of the award” in respect
of related matters. As the Regisiry is headed by the Repistrar, the flexibilicy of this formula does not
conceal the fact that it is directed to him and that it assumes thay he hag the capacity W make

payment, That gives me difficulty.

Z Feceept that the Tribuna| may declare that the appellant’s human rights have been viglatad.
It may also award compensation for such a viclalion, provided that the particular methods of award
arc within its competence, as has been the case in some instances. Bur it seems to me that the
Tribunal has no competence o order the Registrar to meke appropriate arrangements for finageial
payment. It is not merely & question of the lack of budgetary provision, but also a guestion of the
lack of authority under the Stamte.

3. The Appeals Chamber sugpests that it is granting *ean effective rernedy’. What therefore has
10 be secn is whether the remedy granted will prove effective, In my view, it will not prove
etfective, for the reason that the Regisrrar will lack the means of compliance. As indicated by the
Appeals Chamber itself, the Presidents of (his Tribunal and ¢f the ICTY sought an appropriate
amendment of the Statute from the Security Council 1o allow far financial compensation to be paid
by the Tribuna! in such a situation, but their quest was unsuccessful; that was in Septernber 2000,
By its long silence, the Secutity Couneil may be laken to have affirmed that the Tribunals have no

competence to order payment of financial compensation.

4, The practcal implications of the Appeals Chamber's order must also be considered. IF the
order stands and the Registrar (including anyone from the Registry) does not make the payment, his
obligalion can be enforced, at the instance of Mr. Rwamakuba, by a conwempt order. The
Registrar’s probable defence in contempt proceedings wil) be that he is unable to make the pAyTIENT
because of the lack of budgetary provision and the impossibility of such provision being made in
view of the lack of siatutory authority. If the Tribunal accepts this defence, it will merely have
postponed the decision that the Trial Chamber lacked authodty 1o order the Registrar to pay
financiel compensation o Mr, Rwamalba. I the Regisirur's defence is dismissed, the Regismar

' Szz Lelter dated 23 Scprember 2000 from the Secrelary Goneral Addrczsed {0 the Presidem of the Secwity Council
(UN. Doc. 5/2000925 ) anncx1ng & berter from President Pillny of the ICTR). Sed afve Lerter dated 28 Sepramber 20040
feopn the Scovetary General Addressed o the President of the Security Council, VN, Doe. S2000:904 (26 Seplember
2000)(annexung 4 Jetter from President Jorda of the ICTYD.
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may have [0 go to prison. That prc:-.-;pecl.luoks unjikely. If the Regisrar succeeds al that <J@&3:

Rwamaktba would have to content himself wilh en illusion in place of an sffective remedy.

5. The inlemational legal systemn, if it may be called a system, is oot perfect. In tiis respect, it
is unlik= the netonal legal systems addressed by the various human rights instuments. The
guestion is not how a fanction given to the Trbunal is to be axercised by ir, but whether the
function bas in the first place been given to it. In thiz case, it is not possible o Al] the impedeclions
in the Tribunal's system by recowrse W Lhe idaa of inberant authority. Both Tribunals have in
several cases proporly relied on the concept of inberent aulherity, and 1 recognize that the
competence which the concept gives is not confined o trivial matters, However, it seems 1o me that
it is available only for the better discharge of a function which was given to the Tribunels, at least in
essence, by the Statute; it is not available to mstify the ecquisidon of a wholly new funcuon, more
particularly one which involves the expenditure of menies provided by United Nations member

slares.

6. Scuth West Africa has been justily criticized, However, the criticisms do not affect the
validity of the Intcmational Court of Justice's pronouncemont that in “the inl=mational field, the
existence of obligations that cannot in the lest resont be enforced by any legal process, has always
been the rale rather than the exceplion ... As Immanue] Kant gaw in 1784, "The greatest problem
for the human species is that of artaining a ¢ivil society which can administer universal justce’.
That i rue of the administration of inemational justice to states: it is egually oue of the
adminisration of inlermatcnal justice o individuala,

7 The problem in thos case is a real one, some of the dicle in past decisions may have led Lo it
Howewver, it 13 nat possible to supply the deficit in the manner indicated by the Appeals Chamber.

Done in English and French, the English text being authorilative.

Daled 13 September 2007
At The Hague
The Metherlands

* 10 LReporis 1966, 6. 48, para. §6.
Vtieed in 1L Gaddls, The Cald War. A New History (MNew York, 2005}, 155,
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