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The Proseculor v. Bagasorg, Kabiligi, Meabalure and Nseaghumva, Case No, fCTR-08-41-T

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

SITTING as Trial Chamber I, composed of Judge Frik Mase, presiding, Judge Jai Ram
Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the “Bequéte urgentz de Joseph Kanvabashi aux fins de
divulgation d'exrraits placds sous scellés du temoignage de I"expent Filip Reyntjens™,
filed by the Kanyabashi Defence on ¢ September 2007,

CONSIDERING the Prosecution Response to the Defence Motion, filed on 6 September
2007,

HERERY DECIDES the malion.
INTRODUCTION

1. The Defence of Joseph Kanyabashi, who is currently being tried in the
MNyiramasuhuko et al case before Tral Chamber (I, requesis the disclosure of
confidantinl and sealed extracts pertaining tn the testimony of Prosecution Expen Witness
Filip Reyntjens given on 16 September 2004 in the Bagosora et al. tral. Mr. Reyntjens
will soon testify for the Kanyabashi Defence,

2. The Defence argues that ils request is justified because the sealed extracts pertain
to the assassination of Félicien Gatabazi, a subject covered in Mr. Reyntjens’s experl
report submitted by the Kanyabashi Defence. The disclosure of the sealed extracts would
allow jt 10 better prepare for the lestimony of the expett wilness, and would allow the
other parties to prepare their cross-exam inations as well !

3. The Prosscution takes no position on the motion. but submits that the Kanyabashi
Defence should obtain Mr. Reyntiens's consent for disclosure of the sealed extracts of his
testimony of 16 September 20004.2

DELIBERATIONS

4, Rule 75 {G} permits any party to a proceeding seeking (o vary protective measures
ordered in a different proceeding Lo apply to the Chamber “seised of the first proceeding.™
As Trial Chamber I remains scized of the Bogesora et af, case, the Kanyabashi Defence
has properly applied 1o this Chamber.

5. Confidential inter partes material from one case may be dlsclnsed to 4 parly in
another case, where there js a legitimate forensic purpose for such access. ! It is sufficient

! Motion, paras. 11-12.

? Response, para. 5.

1 Prosecutor v, Blagafevic and Jokfc, Decigsion on Mamcile Perisic’'s Molion Secking Access [o
Confidential Material in the Blagojevic and Jokic Case (AC), LB January 2006, para. 4,
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t0 show such a purpose if the applicant demonsirates that disclosure “is likely to assist
that applicant's case materially, or at Ieast that there is a good chance that it would™?

6. The extracls at issue were placed under seal because Mr. Reyntjers accidentally
disclasad in open counl session the name of onc of his sources, having promised the
person in question conlidentiality. The name was elicited by the Bagosora Defence based
on a dacument disclosed by the Prosecution.® The Kanyabashi Defence has now natified
the Chamber that it has obtained the consent of Mr. Keyntjens to disclose the sealed
extracls from his testimony of 16 September 2004 .°

7. Given that the extracts relate to an issue that Mr. Reynijens has described in his
expert reporl 10 the Kanyabashi Defence, the Chamber finds that access to the
conlidential material requested would materially assist the Kanyabashi Defence. Further,
disclosure to each of the co-Accused m the Mydramasuvhuke et al. ease of the confidential
maierial requested will also enhance trial faimess, since any person within the Ollice of
the Prosecution may be designaled to have access to prolecled informaticn in any case
before this Tribunal.”

£ The Chamber finds, therefore, that the Accused Kanvabashi and all of the co-
Accused in Nyiramasuhuke et of. should be allowed access (o the sealed extmacts from the
testimony of Mr. Reyntjens given on 16 September 2004 in the Bagosora ef al. trial,
subject to the further guidance below.®

Q. Pursuant to Rule 75 (F), protective measures ordered by the Chamber in any *first
proceedings” (the Bagosora et af. case) shall “continue to have effect mutaris mutandis in
any other proceedings before the Tribunal (the *second proceedings’) uniess and untit
they are rescinded, varied, or augmented in accordance with the procedure set out in this
Rulg”. The six Defence teams in Myiramosufinke 2t ol. shall therefore be bound by the
Chamber’s order of conftdentiality in the Bagnsora ef af. case.

FOR THE ABEQVE REASONS, THE CHAMBER
GRANTS the motion;

QORDERS ithe Registry to provide (o the Accused Kanyabashi and his Defence team, as
well as his co-Accuszd Elie Ndayambaje, Sylvain Nsabimana, Amséne Shalom MNiahobali,

* Prosecuror v. Galic, Decision on Momeilo Perisic’s Molion Seeking Access to Confidential Material in
the Galic Case (AC), 16 February 2006, para. I (pitations omitted), Prosecitor v. Blagnfevic and Jokic,
Decisicn on Moemeilo Penisic’s Molion Seeking Aceess to Confidential Material in the Blagnjevic and Jokie
Case (AC), 18 January 2006, para. 4; Prosecutor v. Dagosora ef af, Decision on Nzirorera Reguest for
Access 1o Protected Material (TCY, 19 May 2006, pars. 2.

* Prosecuror v. Bagosora et ol T. 1T Seplember 2004 pp. 2-3.

* Email from Kanyabashi Defence counsst o the Chamber of 10 September 2007, in which Mr, Reyntjens
notes "le confime par la prisente que j¢ n'ai aucyne abjoclion & oo gue les passages on huis clos de mon
moignage dans 'alMaire Bagosora sotent divielgds™,

" Bagosora ¢t al., Decision on Interlocutory Appeals of Decisions on Withess Prorection Orders (AC), 6
Octaber 2005, paras_ 44-46.

* The extracts are at T. 16 Sepiomber 2004 pp. 60 and 62.
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Alphonse Ntezirvayo, and Pauline Nyiramasuhuko and their Defence teams, with the
sealed excerpts from the testimony of Filip Reyntiens given on 16 Seplember 2004 in the
Bagosora et al case, extracted from pages 60 and 62 of the transcript, in electronic
format where possible;

ORDERS the Myiramasuhuko et al. Defence leams 10 keep confidential to themselves the

extracts in question, and to refrain from disclosing them to third parties without the
express authorization of the Chamber; and

ORDERS that, save for the disclosure required by this Decision, the confidential matenial
provided by the Registry shall remain subject to the protective mecasures previously
imposed by the Chamber.

Arusha, 12 Seplember 2007

~ e Ct
serge seevich Egorov

Erik Mese Jai Ram Reddy
Presiding Judge Judge Judge

[Beal nt‘ the Trnhunal]






