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INTRODUCTION 

1 &p<em/;er 1007 

l. The trial in this case began on 25 September 2006. The Prosecution closed its case on 

29 January 2007. Tile second session of the Defence case commenced on 27 August 2007 

during which Witness RBNI is scheduled to testify. 

2. On 20 August 2007. lhe Defence moved the Chamber. under Rule 73 /er (E) of the 

Rules of Procedure and Evidence ("Rules''), to grant permission to vary its witness list by 

removing Witness RBNJ and by adding Witnc.ss RDCB. 1 The Defence also seeks !he 

admission, pu1suant to Rule 89(C) of the Rules, of the Judgement delivered by the Cyangugu 

Court of Appeal in !he case of f.aur,nt N1imuguru et al. The Prosecution opposes the 

application.' 

DISCUSSION 

3. Pursuant to Rule 73 ler(E) of the Ruies, the Defence may, after the commencement of 

its case and ifit considers it to be in the interests of justice, move the T1ial Charnber for leave 

to vary its list of witnesses to be called. According to the established jurisprudence, the 

Chamber can order the variation if ii is to be in the interests of justice to do so, consideriug 

the rights of the accused to have adequate time and facilities lo prepare his case, his right to 

be tried without undue delay, and the materiality of the testimony.' When assessing the 

interests of justice, the Charnber has considered various factors, such as, the probative value 

of the proposed testimony in relation to that of existing witnesses and allegations in the 

indictmen~ the complexity of the ease, any prejudice to the opposing party, including the 

need for the opposing party to have adequate time lo conduct investigations and prepare an 

effective cross~xamination, the reasons for adding witnesses, the date on v.hich the proposed 

witnesses would be called. and the stage oflhe trial proceedings.' 

4. In the present case, the Prosecution oppo,es 1hc addition of Witness RDCB to the 

Defence witness list It argues that even if this witness will testify only for 15 minutes, it 

would be difficult to complete the testimony of all 25 Defence witnesses by 2 ! September 

' 1/equc/e d, /Q D<ftl<lt '" m()(iificatwn d£ so /we d, 1imo1ns a dlclwrge el en admiss,on en I"'""' ,lu 
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2007, as scheduled, given the time-estimates for the examination of the witnesses The 

Prosecution also contends that it will be severely prejudiced by such amendment to the 

Defence witness list since it did not get the identifying infonnation of the Defence witnesses 

30 days prim to the trial session. In the Prosecution's view, with the addition of Witness 

RDCB at this late stage, the Prosecution would again not have the benefit of disclosure of 

personal infom,ation of a ,-jmess in a timely manner tha! "'ould allow for proper 

investigation prior to trial. 

5. Comrary to the Prosecution·s contention. the Chamber is satisfied that the prorosed 

variation of tlte Defence list is in the interests of justice. As e~plamed by the Defence, the 

anticipated testimony of Witness RDCB will bear on the alleged direct involvement of the 

Accused in the dea1h of five Tutsi and has therefore probative value in relation to the 

allegations against the Accused.5 It also appears, according to the explanations provided by 

the Defence, that the anticipated testimony ofRDCB will be ttic sole evidence adduced h) the 

Defence to rebut the testimony of Prosecution Witness BRD who testified on (hose deaths. 

The Chamber i, al¥) satisfied that !he Defence flied its request within reasonable time as it 

explains that it is only as a result of recent investigations romplcted a few days before the 

filing of its motion, that it became aware of this new witness. 

6. The Chamber is fun her of the view Wat the addi1ion of Witness RDCB to the Defence 

witness list will not prejudice the Prosecution. The experience of this trial session has shown 

the ability of the Prosecution to conduct investigations and prepare the cross-examination of 

the Defence witnesses despite the late disclosure of their identifying infonnation. Where 

neccssar;,, the Chamber will be ready to consider granting additional time for the Prosecution 

to prepare the cross-examination of the witness. 

7. In addition, the Chamber notes that the Defence ,ugg.est.s removing from its list 

Witness RBNI, who was scheduled to testify for one hour and a half, and to replace the 

witness by Witness RDCB, who will testify for 15 minutes. This will also contribute to 

ensure that 1he Accused be t1icd ,-ithout undue delay. The Chamber therefore finds in the 

mterests of justice to add Witness RVCB 10 the Defence witness list and to remove Witness 

RBNl from the said list. 

8. ln the same motion, the Defence also moves the Chamber to admit into evidence the 

Judgement delivered on 24 July 2002 by the Cyangugu Court of Appeal in !he case of 

' The Defence mOrs to ,llegations pleaded " paragraphs 27, 36, 52 ,nd S5 of U,e Amended Jndictmcnl, 
cnn,,crmng tho dooth t>f two Tmsi stu.Jen~, named u,;., ,nd lnno«nt. and the death of three Tut,; g,rls named 
losCphme ~,ka.shcma, M,nc and Helene, 
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Laurent Nlimugura et al. The Defence explains that Witness RBN] - for which it seeks the 

removal from the Defence list by the same motmn - indicated her refusal to testify in this 

case because she found that she has already given her testimony to this event to the Cyangugu 

Court of Appeal in the case of laurem Ntimugura cl al. The Defonce submits that the said 

Judgement has probative value and is relevant to the allegations contained at paragraphs 21, 

26 and 54 of the Indictment. 1t contends that it is in the interests of jus!ice and the rights of 

the accused to admit into e,·idencc the said Judgement. 

9. Under Rule 89(C) of the Rules, the Chamber has broad discretion to admit any 

relevant evidence which it deems to have probative value. After reviewing the said 

Judgement and considering that detenninations of courts of any State are not binding on the 

Tribunal,° the Chamber, however, finds that the Defence fails 10 show its relevancy as well as 

its probative value. 

FOR THOSE REASONS, THE CHAMBER 

L GRANTS in part the Defence Motion and 

ll. ALLOWS the Defence to add the witness kno"n under the pseudon}m RDCB to 

its M!ness list and to remove the wi1ness known under the pseudonJml RBN I 

from the same list; 

IIL DENIES the remainder of the Motion, 
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