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INTRODUCTION
1. The trial in this case started on 25 Seplember 2006, The Prosecution closed ils case on

29 January 2007 The sccond session of the Defence case commenced oo 27 Awvgust 2007

duriog which Witness RAN 15 scheduoled to foskify,

Z. On 24 August 2007, the Defence filed a2 motton moving the Chamber, purspant fo
Ruie 71 of the Rules of Procedure and Fuidence ("Rutes™), 1o allow the tgstimony of Defence

Wimess RAN via video-link.' The Prosecution opposes the Defence Elpv;'-li::a.liu::-'n.2
DISCUSSION

3 As a preliminary matier, the Chamber noles that the Prosecalion™s response was filed
one day after the cxpiratton of the time-limit for such filing.” The Chamber is, however, of
the view that such a delay is minor and that it is in the interests of justice to consider the

Prosccutlion’s responss.

4. In its Motion, the Pefonce recalls that Witness RAN is a detained witness for who the
Chamber issued an order for the lemporary teansfer to Arosha in order to allow the wimess”
testimony in this mialt The Defience, hewever. was recently informed that the witness®
presence s required in Rwanda between 27 Aogust and 21 September 2007 as the trial of the
wititess will resume during that period and therefore that the wilness will not be avalahle to

testifiv betore the ‘Trihunal during the corrent trial session.

5. ln support of s submission. the Defence relies upon a correspondence from the
Rwandan Ministny of Justice to the Tribunal’s Registrar” M also notes thal in that
cormespondence, the Rwandan Minister of Justice proposcs that the witness testifies from
Kigali via video-link. The Delence therefore requests the Chamber 1o authonze such video-
link. It further comends that in view of Ihe particular situation of Wilngss RAN, it is in the
interests of justice and of the rights of the accused o granf such a request. The Dedence also
sugaests that Witness WAN testifles on the same day than Wimess RLN, namely on 13

September 2007, since the later will testify via video-link*

 Requéte de la Dfense qux fins d'altoriser ke moin & fécharpe « RAN » 4 déposer o v e yigléo-
confarence, 1led on 24 Auggust 2007 (Defence Mation'').

! Prosceution Respouse, filed on 30 August 20407,

! Sec Prosecyiivn Response, parad ; Rube P3E) of the Bules of Procedure and Lvidenee.

Y Brgepotdor v Ntfan Nehomifigo, Case Moo ICTR-I001-63.T (“Nehamikigo 7y, Under Jor e Transter of
Deetiopee Witness Tooem Rwanda {TC], 8 Aupus 2R

P Amnes, o the Defence hotion,

* Welrmilga, Theeision on 1oeFenee Motion to Hear ¥itness BRI by Wohdhew Pami | TC0, 1T Juty 207

alS3

Preveewror v. Simdor YeRemihige, Unse Mo, 10 PRS00 1507 215 z
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f1, The Prosecution ebects that the reguiremyents for granting the video-link are not met
in the present casc.’ It contends that the Defence fails to show exceptional circumstances
justifying a testimony via video-link, such as a physical or medical incapacity of the witness
to appear before the Chamber or other onforeseen and insurmountable circumstances. The
Prosecution submits that in view of the antizipated eavimony of the witness, it is necessary
and in the interests of justice (kat the witness appears before the Tribunal. It further submits
that the Defence does not specily in its Motion the exact dake when the wilness will appear
before e Rwandan couert and therelore when the witness will not be able to attend the
rroceedings tefore the Tribunal The Prosecution contends that it ts possible to order the
wanaler of the wilmess to the seat of the Vribunal since the wimess is schedulied w testify at
the end of the current trial session. It alse recalls that the witness eegtily moanather

proceedings before the Tribunal while the witness was detained.

7. Rule 20 () of the Rules provides that “wimesses shall, in principle, be heard directly
b The Chamber™, owever, testimony ol a witness by video-link has been authorized in 1his
Tribwnal on several occasions. Trial Chambers have ordered under Ruale 34 that testimony be
heard by video-conferenes provided that it is in the interest of justics 1o act -‘mcm'dinglyf ar
in exceptional circumstances in accordance with Rule 71 of the Rules.” In evaluating such a
matter, the Chamber muss weigh the importance of the testimony, the withess's inability or
unwillingness to atend. and whether a pood reason has been addoced for that inabilin: or
Ht'l'lr"-"l||i1"|g['11355.1ij

B Furthermore, Rule 96 bis of the Rules provides for 2 Judge or a Chamber the power io

order the temporary transfer of a delained wimess provided that (i) the presence of the

* Brosecution’s Response, paras. 5113,

* Hugwsera of b, Cuse My, [CTRUE-A [-T ¢ Brgesara ef al), Decision on Proseciton Request e Testidiogy of

Witiess BT via Video-Link {1701 8 Cetober 2004

7 Rule S pruvides: "Ar the requast of either marty o progere siofe, Judpe or @ Trial Chamber may issue such
orders, summeonses, sGhpocnas, wirrants ahd trinsfer orders as may be ngcessary for the purposes of an
investigation or fur 1he preparation or crmduet of the tial”. Rule 71 reads: (AY A the request of cither Terty, 4
Trial Chamber may. in exceptionzl Zireemsances and in the imterests of justice. order that a deposition be taken
[ use s fral. and appein., for e purpose, 0 Presiding Officer] ] {03 The depraition may alse be given by
imcans of 3 videwunferenee. See for example, Bogesora ef uf | Decigion on Prosveution Requeest for Testimony
Al Witriess B vin Video-ldnk [TC), § October 2004 Frosssuems v Evovard Keremera, Matheen Ngirlmpeise
and Joreph Nzirareeq, Case Mo ICTR-DE.44-T, Decision on Prosceator's Muotinn for Special Protective
Mensures for Witness ADE (T, 3 May 2006, para. 4; Prosecntar v, Adeys Simhe, Case Mo, JOTR-2001-76-T
[Simia), Decision on the Defenee Request for Taking the Evidence of Witness FMP1 Ly Depasition (FC), 9
Febroary 2005, para.§

' Bagisard of o Decision on Prosecution Request for Testimany of Witoess BT via Video-Liok (). 8§
Cletober 2004, para. & Simha, Treision Authorizing the Taking of e Evidence of Withesses MU, B, and
BIKQ by Videoolink 10y 4 Pebraary 2008, pase J. Beposars er @l Decision an Testiowony by Vedeo-
Conferenge 10, 20 Decersher 2000, paca. 4.

A5

Progeswtar v Swdon Schoenifupo, 28 o, IOTK-24H 63T R
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derained witness s wod regunred for any criminal proceedings in progress in the werritory of
the requested State during the period the witness is required by the Tribunal; and (i) ransfer

of the witness does not extend the period of his dewention as farescen by the requested State.

q, In the present case. contrary 1o the Prosecution submissions, it % ¢lear from the [ehier
of the Rwandan Minister of Justice annexed to the Defence Motion that Witness BRAN is
required to attend court proceedings in Rwanda between 27 August and 21 September 2007
artd will therefore be unable to artend the proceedings during the present trial session. The
Chamber is satisficd that there are good reasons for such inability. Although the Cliamber had
already issued an ordes for the temporary irunsfer of the witness fram Hwanda,' this Order
euisl be reconsidered in (he light of the fact newly brought to the attention of (ke Chamber

that tive witness’ presence is required for 2 criminal proceeding in Rwandda,

10 Relying wpot the Defence Pre-Trial Drief and the summary of the anficipated
testimony of Witness RAN, the Chamber is also satislicd of the importance of the testimuny
of the witness for the case, The Chamber Turther notes that in its submissions, the Prosceution

acknowledges that the anticipated testimony of the wilness is important to the case.

1. [n view of those specilic circumstances, the Chamber is of the view that aliowing the
lestimony af Witness RAN via video-link is warranted. I1, haowever, leaves up to the Registrar
1o decide on the approprialencss and feasibility to hold on it on the same day a5 Withess

LW, a5 required by the Defence,

FOR THOSE REASONS, THE CHAMBER

I. GRANTS the Defence Motion for Witness RAN's testimany to be heard via video-link;
11 WITHDRAWS s prior Order for Tempoeary Transfer of Witness RAN; =

IIl. REQUESTS the Repistrar f0 assisl in making the necessary  arrangements for
Wilness RAN to testify by way of secure andio-video transmission link duriig the next trial
session startimg 27 August 2007, including, considering whether &4 should be taken on the

satne day as Witngss RLN; and that it does so in g confidential manner,

" Wehgeridipn, Crder for the Teansfer of Defence Winess rom Bwanda (TC) § August 2007
' Aphmisiige, Crrder for the Transier of Defence Wilness from Rwanda (TC $ Avgust 2007,

Pragecutor v Siedem Nofoaifnero, Case by, [0 TR 1031 445 %’y
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[¥. REQUESTS, pursvant o Article 28 of the Tribunal’s Stafute, the assistance and

cooperation of Rwanda in that order,

Arusha, 5 Seplember 2007, done in Lngiish.

Dennis C. &L Byron Gberdao Gustave Kam

Presiding Tudge Tudge

[Seat ol the Tribunal ]

r v o

Pravecrror v, Siedon Nedwmibige, Case Mo I0TR-HRH -63.T 34
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