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993/H 
1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring-States, between 1 January and 31 

December 1994 ("Appeals Chamber" and "Tribunal", respectively) is seized of a motion filed on 28 

May 2007 by Mr. Tharcisse Muvunyi ("Applicant") to admit additional evidence on appeal 

pursuant ro Rule 115 of the Rules of Procedure and Evidence of the Tribunal ("Rules").1 Toe 

Prosecution filed its response on 28 June 2007,2 and the Applicant filed his reply on 10 July 2007.3 

BACKGROUND 

2. On 12 September 2006, Trial Chamber II convicted the Applicant of three counts of 

genocide, direct and public incitement to commit genocide, and other inhumane acts as crimes 

against humanity, and sentenced him to twenty-five years' imprisonment.4 On 12 October 2006, the 

Applicant filed a notice of appeal against his convictions and sentence. 5 The Prosecution has also 

appealed against the Trial Judgement.6 

3. On 29 March 2007, the Applicant requested the Appeals Chamber to order the Prosecution 

to disclose to him the transcripts of testimonies of Witnesses AND72 and AND14 from the 

Nyiramasuhuko et al. case, and to grant him leave to call these witnesses to present additional 

evidence on appeal in his case.7 The Appeals Chamber denied !he request for additional evidence 

because the Applicant failed to satisfy the criteria under Rule 115 of the Rules.8 However, noting 

that the Prosecution agreed to disclose the requested transcripts, the Appeals Chamber stated: "After 

reviewing these transcripts, and within the time-frame provided for in the Rules, Mr. Muvunyi may 

elect to file a new application for the admission of additional evidence, fully addressing each of the 

requir,:,ments set out in Rule 115 of the Rules."9 

1 Accused Tharcisse Muvunyi' s Motion to Take Testimony on Appeal Pursuant lo Ruic 115, 28 May 2007 ("Motion"), 
2 Prosecutor's Response ro "Acc1Jsed Tharciss~ Muvunyi's Motion rn Tile Testimony on Appeal Pursuant to Rule 
115". 28 June 2007 ("Response"). 
3 Accused Thardsse Muvunyi's Reply to Prosecution's Response. to Hi5 Motion lo Take Testimony on Appeal P\lrsuam 
10 Rule 115. 10 July 2007 ("Reply"). 
4 The P,osecucor v. T/ia,-ci,·se M1<vu11yi, Case No. ICTR-2000-55A-T, Judgement and Sentence, 18 September 2006, 
paras, 531, 545 ("Trial Judgement"), The Trial Judgement was pronounced on 12 September 2006, and the written 
iudgoment was filed on 18 September 2007. 

Accused Tharcisse Muvunyi's Notice of Appeal, 12 October 2006, paras. 3-14 ("Muvrmyi Nmice of Appeal"). 
' Prosecutor's Notice of Appeal md Motion for an Extension of Time wi1hin which to File Notice of Appeal, 17 
Octobe,· 2006. 
' Decision on Rcqt\eSI to Aclmit Additional Evidence, 27 April 2007, para. 4 ("Muvunyi First Additional Evidence 
Decision"). 
8 Muvun:yi First Additional Evidence Decision. paras. 8, 10. 
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4. As with the first request to admit additional evidence,10 the present Motion seeks leave to 

call Wirnesses AND72 and AND14 to appear before the Appeals Chamber. The Applicant claims 

that the evidence of Witnesses AND72 and AND14 undennines a factual finding of the Tdal 

Chamber which supported his conviction for direct and public incitement to commit genocide." 

The Trial Chamber found that, in April or May 1994, he addressed Hutu members of the population 

in Gikonko and blamed the bourgmestre for hiding a Tutsi man, named Vincent Nkorildyinka. This 

statement and other remarks he n1ade were foUnd by the Trial Chamber to be understood by the 

population as a call to kill Tutsis. 12 Accordingly, the Trial Chamber found that, after this speech, 

Conseil/er Gasana led a group of attackers to capture and kill Vincent Nkurikiyinka.13 In making 

findings on 1he Applicam's speech, the Trial Chamber relied solely on Prosecution Witness YAQ. 14 

To counter Witness YAQ's evidence on this point at trial, the Applicant presented the evidence of 

Defence Witness MO80 who test'ified that he did not hear about the meeting.15 

5. In the Motion, the Applicant contends that the proposed evidence of Witnesses AND72 and 

AND14 contradicts in importm1l respects the evidence given by Witness YAQ, which he alleges is 

the only evidence that underlies his conviction for direct and public incitement to commit genocide 

based on the Gikonko meeting. 16 In support of the Motion, the Applicant attaches the closed session 

transcdpts of the testimonies of Witnesses AND72 and AND14 in the Nyiramasuhuko et al. case, 17 

The Applicant submits that if called on appeal in his case, these witnesses will testify as to the 

circumstances surrounding the killing of Vincent Nkurikiyinka and that their testimony will show 

that the Applicant did not have any connection to this ki!ling.18 The Applicant asserts that Witness 

Y AQ is not credible 19 and that, if the Trial Chamber had heard the evidence of Witnesses AND72 

and AND14, its findings on the meeting at Gikonko would have been different.20 Moreover, the 

Applicant contends that this relevant and credible information was in the possession of the 

Prosecution at the time of trial, but was not disclosed to him in accordance with Rule 68 of the 

Rules, and thus must be heard by the Appeals Chamber in order to prevent a miscarriage of 

' M11vunyi First Additiunal Evidence De<:ision, para. 9. 
'
0 Muvurryi Fust Additional Evidence Decision, p1tra, 3. 

11 Motion, paras. ·3_ 7. 
"Trial Judgement, paras, 190, 507. 
"Trial Judgement, para. 190. 
14 Trial Judgemen~ paras, 182-186, 189, 190. The Trial Chamber. however, !'ound that aspecLs of Witness YAQ's 
evidence other Lhan wilh respect to Lhc !:ipeecb were corroboraied to some extent by Defence Witness MO80, in 
y,
5
articular ro1atlng Lo the i..-pecific attack against Vincent Nkurikiyinka. See Trial Judgement, para. 189. 
Trial Jt1dgement, paras. 187, 188. 

16 Motion, paros. 5-7. 
17 The evidence of Witness AND72 and AND14 giv<.!Il in the Nyirama.ruhuko et al, case is annexed 10 the Motion. 
Witness AND72 testified on 6 December '.!006 and Witness AND14 te.stificd on 22 and 29 January 2007. 
"Motion, paras. 8, 9. 
i1,1 Motion, paras. 5, 6. 
20 MoJjoo, paras. 13, 14. 
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justice.21 In this respect, he asserts that Witness AND72 gave a siatement to the Prosecution on 22 

May 2001.22 

6. The Prosecution responds that the :proposed additional evidence would not impact !he 
I 

verdicL, and, in particular, points to aspects of each witness's account which corroborate the 

evidence relied on by the Trial Chamber. 23 Fur!herrnore, the ProsecLition disputes that it breached 

any disclosure violations. 24 In particular, the Prosecution asserts that the Applicant has not shown 

that the statement of Witness AND72, whick was taken in 2001, is exculpatory.25 The Prosecution 

also notes that the testimony of \Vitnesses AND72 and AND14 was given shortly after it made one 

of its periodic checks for potentially exculpatory material in this case.26 

DISCUSSION 

7. Rule 115 of the Rules provides a mechanism for admission of additional evidence on appeal 

where a party is in possession of mate1ial that was not before the court of first instance and which is 

additional evidence of a fact or issue litigated at trial.27 According to Rule 115(A) of the Rules, a 

motion for additional evidence shall clearly identify with precision the specific finding of fact made 

by !he Trial Chamber to which the additional evidence is directed. In addition, Rule llS(B) of the 

Rules provides that the additional evidence must not have been available at trial and must be 

relevant and credible. When determining the availability at trial, the Appeals Chamber considers 

whether the party tendering the evidence has shown that it sought to make "appropriate use of all 

mechanisms of protection and compulsion available under the Stamte and the Rules of the 

International T1ibunal to bring evidence [ ... ] before the Trial Chamber."28 Once it has been 

de,ennined that the additional evidence meets these conditions, the Appeals Chamber will 

determine in accordance with Rule 115(B) of the Rules whether the proposed additional evidence 

could have been a decisive factor in reaching the decision at trial. 

'
1 Motion, paras. 15, 18. 

22 Motion, para. 11. 
"' Response, paras. 10-46. 
"Rc•ponse, paras. 46-63. 
25 Response, paras. 55-58. The Prosecution annexed the statement. 
" Response, paras. 48. 50-52. In Lh.is respect, the Prwecution notes lhat it searched for exculpatory material on 5 
December 2006, and that Witnesses AND71 and ANDJ.4 testified in closed session cm 6 and 7 December 2006 and 22, 
25, and 29 January 2007, respectively, The Prosecution notes That il, next search of material was scheduled fru the week 
of 3 April 2007; however, the mllterial had already been brought to iL; attemion. 
27 Mrtvunyl First Add;1iona] Evidence Oecioion, para, 6, citing Fe1-dinand Nah.irru:ma et aL v. The: P1·usecutor, Case No. 
ICTR-99-52-A. Decision on Appellan1 Jean-Bosco Baroyagwi>:a's Motions for Leave to Present Additional Evidence 
Pursuant to Rule 115 of lhc Rules of Procedure and Evidence, 8 December Z006, para. 4 ("'Nahimana er al. Rule 115 
Decision (8 December 2006)"). 
" See Muvimyi Firs! Additional Evidence Decision, para. 6; Nahimana er at. Ruic 115 Decision (8 December 2006), 
para. 5, quoLlng The Prosecutor v. Artdri Ntagerura et al., Case No. ICffi-99-46-A, Decision on Prosecution Motion 
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8. Furthennore, in accordance with established jurisprudence, where the evidence is relevant 

and credible, but was available at trial, or could have been discovered through the exercise of due 

diligence, the Appeals Chamber may still allow it to be admitted on appeal provided the moving 

party establishes that the exclusion of it would amoum to a miscarriage of justice.29 That is, it must 

be demonstrated that had the additional evidence been adduced at trial, it would have had an impact 

on the verdict."' 

9. The Appeals Chamber finds that the proposed evidence of Witnesses AND72 and AND14, 

relating to the circumstances surrounding the killing of Vincent Nkurikiyinka, concerns a material 

issue examined in the Trial Judgment and therefore is generally relevant. TI1e Trial Chamber 

considered the killing of Vincent Nkurikiyinka in the context of its findings on the Applicant's 

conviction for direct and public incitement to commit genocide. 31 Though the Trial Chamber did 

not convict the Applicant of this killing, it does seem to have weighed the killing which followed 

his address at Gikonko, among other evidence, to illustrate that the population understood his words 

as a call to commit genocide.32 Moreover, the Trial Chamber considered the event as an aggravating 

circumstance in determining the sentence.33 

10. While the additional evidence is relevant, the Appeals Chamber will refuse to admit il if it 

does not appear to be reasonably capable of belief or reliance, without prejudice to a determination 

of the weight to be afforded.34 The Prosecution has not disputed the prima facie credibility of the 

proposed evidence, and the evidence of Witnesses AND72 and AND14 was presented in the 

Nyira,nasuhuko er al, case·'5 and admitted by the Trial Chamber hearing that case. As discussed 

below, their evidence concerning the killing of Vincent Nkurikiyinka appears to be corroborated in 

certain respects by evidence presented in the Applicant's case. Moreover, although Witness AND72 

was not an eye-witness to the events, he claims that he conducted inquiries into the circumstances 

sun-ounding the killing of Vincent Nkurikiyinka.36 In addition, Witness AND14 was an eyewitness 

for Admission of Additional Evidence, 10 December 2004, para, 9 (internal references ornitted)(''Ntagaura e, at. 
Appeal Decision") .. 
29 Mt<Wlll)'I Firsr Additional Evidence Decision, para. 7; Nahimalla et al. Rule 115 Decision (8 Dcceinber 2006), para. 6 
jciting cases). 
'M1<v1uryi First Additional Evidence Decision, para. 7: Nal,imana et al. Rule 115 Decision (8 December 2006), para. 6. 

"Trial Judgcmen~ para. 507. 
"Trial Judgement, paras. 507, 508. 
' 3 Trial Judgerncn~ para. 539. 
,. Nahimana et ed. Rule 1 l.5 Decision (8 December 2006), para. 5. 
3.:1 The evidence ofWl~ness AND72 andAND14 given jn tbe Nyiramamhuko e( al. case is annexed to the:; Motion. 
:,H'i Tht: P,·u~·ecutor v. Pauline Nyiranw.Juhuko et al., Case No. !CTR 9&-42-T, T. 6 December 2006 pp. 19-20. 
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to the killings.37 Bearing this in mind, the Appeals Chamber is satisfied that the proposed evidence 

is sufficiently reliable and credible for purposes of admission pursuant to Rule 115 of the Rules. 

11. The Appeals Chamber is not satisfied, however, that the Applicant has demonstrated that the 

proposed evidence was not available at trial in spite of the exercise of due diligence. The 

appearance of these witnesses for the defence in the Nyiramasuhuko et al. case as well as the 

relative importance of Witness AND72 in the area of the relevant events aad Witness AND 14' s 

connection with che victim tend to suggest that these two witnesses could have been discovered and 

interviewed by the Applicant at the time of trial in the exercise of due diligence." Furthermore, the 

Appeals Chamber finds that the Applicant did not show in what way he allegedly exercised due 

diligence and does not show that he carried out any particular investigation at that time to present 

all the available evidence before the Trial Chamber.39 Accordingly, the Appeals Chamber finds that 

the proposed evidence which the Applicant seeks to introduce on appeal was available at trial. 

12. The Appeals Chamber further finds no merit in the Applicant's contention that any 

disclosure violation on the part of the Prosecution prevented him from obtaining this material 

earlier. The Appeals Chamber notes that the Prosecution could have acted with greater diligence in 

providing the closed session transcripts of Witnesses AND72 and AND14 to the Applicant. 

Nonetheless, the Prosecution's diligence in disclosing the closed session transcripts of their 

evidence bears no relation to the Applicant's ability to obtain their proposed evidence at his own 

trial, which is discussed above. In this respect, Witnesses AND72 and AND 14 testified for the 

defence in Nyiramasuhuko et al. in December 2006 and January 2007, respectively, and thus their 

evidence came into the Prosecution's possession after the conclusion of the Applicant's trial. 

Moreover, a review of the statement of Witness AND72, which was given to the Prosecution on 22 

May 2001, reflects that it was prepared in connection with a different investigation and that it does 

not even concern the relevant events surrounding the killing of Vincent Nkurikiyinka. 

13. The question remains whether the exclusion of the evidence of Witnesses Al\1Dl4 and 

AND72 would amount to a miscarriage of justice. The Trial Chamber convicted the Applicant of 

direct and public incitement to commit genocide based on a speech that he gave to members of the 

population in Gikonko.40 The Applicant does rmt point to anything in the proposed evidence of 

Witness AND14 or Witness AND72 which addresses this event. Rather, their evidence goes only to 

the subsequent killing of Vincent Nkurikiyinka. Their accounts of the killing do not appear to vary 

" Tire Pros.cu/Ur v. Pauline Nyiramasuhuko ol al., Case No. IC1R 98-42-T, T. 29 January 2007 p. 15. 
" Cf Nta.ge1·ura el al. Appeal Decision, para. 24, 
l

9 Ntaaerurn et al_ Appeal Decision, para. 24. 
'° Trio! Judgement., para. 507 .. 
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in material respects from the findings of the Trial Chamber in that a mob of civilian assailants 

apprehended Vincent Nkurikiyinka from the Mugusa commune office, where he was being 

protected by the bourgmestre, and then killed him.41 

14. The crux of the Applicant's argument appears to be that the accounts of Witnesses AND14 

and AND72 are exculpatory because they do not implicate him in the killing. ' 2 It is true that 

Witnesses AND14 and AND72 do not refer to the Applicant's role in the killing of Vincent 

Nkurikiyinka. However, this follows from the fact that neither witness appears to have attended or 

to have knowledge of the meeting in Gikonko commune, which was the key event that the Trial 

Chamber relied on in connecting the Applicant to this killing. In such circumstances, the fact that 

these witnesses do not connect the Applicant to the killing of Vincent Nkurik:iyinka has limited 

probative value.43 Moreover, the Trial Chamber did not convict the Applicant of direct and public 

incitement to commit genocide simply because he chastised the bourgmestre for hiding Vincent 

Nkurikiyinka, but also because he "equated Tutsis to 'snakes' who should be killed".44 Accordingly, 

the Applicant has not shown that, if accepted, the evidence of Witnesses AND14 and AND72 

would have impacted the verdict. In sum, the Appeals Chamber is not satisfied that the exclusion of 

the proposed additional evidence of Witnesses AND14 and AND72 would result in a miscarriage of 

justice. 

DISPOSITION 

15. For the foregoing reasons, the Appeals Chamber DISMISSES the Motion. 

Done in English and French, the English version being authoritative. 

Done this 27th day of August 2007, 
Al The Hague, 
The Netherlands. 

i 
i 

41 See Motion, pai·as. 8, 9. I 
..,i Motion, para. l 0. . i 
43 See, e.g .. Mikaeli Muhiman.a v. The Prosecutor. Cai-:c:: No. TCTR-95-lB-A ~ Judgement, 21 May 2007, paras. 113,211. 
44 Trial Judgcmcn(, para. 507. 

Case No. ICTR-00-55A-A 6 27 August 2007 




