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1. The Appeals Chamber of the Internationa) Criminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Commitled in the Tertitory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring- States, between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of a motion filed on 28
May 2007 by Mr. Tharcisse Muvunyi (“Applicant™) to admit additiona! evidence on appeal
pursuant 1o Rule 115 of the Rules of Procedure and Evidence of the Tribunal (“Rules™).! The
Prosecution filed its response on 28 June 2007,7 and the Applicant filed his reply on 10 July 2007.2

BACKGROUND

2. On 12 September 2006, Trial Chamber II convicted the Applicant of three counts of
genocide, direct and public incitement to commit genocide, and other inbumane acts as crimes
against humanity, and sentenced him to twenty-five years’ imprisonment.* On 12 October 2006, the
Applicant filed a notice of appeal against his convictions and sentence.” The Prosecution has also

appealed against the Trial Judgement.®

3. On 29 March 2007, the Applicant requested the Appeals Chamber to order the Prosecution
to disclose to him the transcripts of testimonies of Wimesses AND72 and AND14 from the
Nyiramasuhuko et al. case, and to grant him leave to call these witnesses to present additional
evidence on appeal in his case.” The Appeals Chamber denied the request for additional evidence

ecause lhe Applicant failed to satisfy the criteria under Rule 115 of the Rules.? However, noting
that the Prosecution agreed to disclose the requested transcripts, the Appeals Chamber stated: “*After
reviewing these transcripts, and within the time-frame provided for in the Rules, Mr. Myuvunyi may
elect to file a new application for the admission of additional evidence, fully addressing each of the

requirements set out in Rule 115 of the Rules.™

' Accused Tharcisse Muvunyi's Molion 1o Take Testimony on Appeal Pursuant (o Rule 115, 28 May 2007 (“Motion”).
Proscculor’s Response 10 “Accused Tharcisse Muvunyi’s Motion 1o Take Testimony on Appeal Pursusat 1o Rule
115", 28 June 2007 (“Responsc™).
* Accused Tharcisse Muvunyi's Reply 1o Prosecution’s Response 1o His Molion to Tuke Testimony on Appeal Pursuant
o Rule 115, 10 July 2007 (*Reply").
* The Prosecutor v. Thurcisse Muvunyi, Case No. ICTR-2000-55A-T, Judgement and Sentence, 18 Scplember 2008,
paras. 531, 545 (“Trial Judgement™). The Trial Judgemenl was pronounced on 12 September 2006, and the wrillen
judgement was filed on 18 Seplember 2007.
Accused Thareisse Muvunyi's Notice of Appeal, 12 Ocwober 2006, paras. 3-14 (“Muvunyi Notce of Appeal”).
® Prosecutor's Notice of Appcal and Motion for an Extcnsion of Time within which to File Notice of Appeal, 17
Pctober 2006.
Decision op Request 10 Admit Additional Evidence, 27 April 2007, para. 4 (“Muvunyl First Additional Evidence
Decision™).
# Muvuryi First Additionel Evidence Decision, paras. 8, 10.
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4, As with the first request to admit additional evidence,'® the present Motion seeks leave to

call Witnesses AND72 and AND14 to appear before the Appeals Chamber. The Applicant claims
that the evidence of Witnesses AND72 and AND14 undermines a factual finding of the Trial
Chamber which supported his conviction for direct and public incitement to commit genocide.
The Trial Chamber found that, in Apri] or May 1994, he addressed Hutu members of the population
in Gikonko and blamed the bourgmesire for hiding a Tutsi man, named Vincent Nkurikiyinka, This
statement and other remarks he made were found by the Trial Chamber to be understood by the
population as & call to kill Tutsis."” Accordingly, the Trial Chamber found that, after this speech,
Conseiller Gasana led a group of attackers to capture and kill Vinecent Nkurikiyinka."” In making
findings on the Applicant’s speech, the Trial Chamber relied solely on Prosecution Witess YAQ.™
To counter Witness YAQ's evidence on this point at trial, the Applicant presented the evidence of
Defence Witness MOS0 who testified that he did not hear about the meeting."

5. In the Motion, the Applicant contends that the proposed evidence of Witnesses AND72 and
AND14 contradicts in importani respects the evidence given by Witness YAQ, which he alleges 1s
the only evidence that underlies his conviction for direct and public incitement to commit genocide
based on the Gikonko rlrme:tin‘t;.'ﬁ In support of the Motion, the Applicant attaches the closed session
transcripts of the testimonies of Witnesses AND72 and AND14 in the Nyiramasuhuko et al. case,”’
The Applicant submits that if called on appeal in his case, these witnesses will testify as to the
circumstances surrounding the killing of Vincent Nkurikiyimka and that their testimony will show
that the Applicant did not have any connection to this killing.'® The Applicant asserts that Witness
YAQ is not eredible'” and that, if the Trial Chamber had heard the evidence of Witnesses ANb72
and ANDI14, its findings on the meeting at Gikonko would have been different.® Moreover, the
Applicant contends that this relevant and credible information was in the possession of the
Prosecution at the time of tial, but was not disclosed to him in accordance with Rule 68 of the

Rules, and thus must be heard by the Appeals Chamber in order to prevent a miscariage of

¥ Muvunyi First Additional Evidence Decision, para. 9.

" Muvurryi First Additional Evidence Decisian, para, 3.

! Motion, paras. 3-7.

12 Trial Judgement, paras. 190, 507.

® Trial Judgement, para. 150,

" Trial Judgement, paras. 182-186, 189, 190, The Trial Chamber. howcver, found that aspecls of Witness YAQ's
cvidence other than with respect to the speech were corroborated to some extent by Defence Witness MOS0, in
particular relating 1o the specific attack against Vincent Nkurikiyinka. See Trial Judgement, para. 189

? Trial Judgement, paras. 187, 188,

'S Motion, paras. 5-7.

7 The evidence of Wilness AND72 and AND14 given in the Nyiramasuhuko et al, case is annexed 1 the Motion.
Witness AND72 testified on 6 December 2006 and Wilness AND14 testificd on 22 and 29 January 2007.

‘Y Motion, paras. 8, 9.

¥ Motion, paras. S, 6.

2 Motion, paras. 13, 14.
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justice.?! In this respect, he asserts that Witness AND72 gave a siatement to the Prosecution on 22

May 2001.%

6. The Prosecution responds that the iprcrpos‘.ed additional evidence would not impact the
verdict, and, in particular, points to aspects of each witness's account which corroborate the
evidence relied on by the Tral Chamber.” Furthennorc, the Prosecution disputes that it breached
any disclosure violations.* In particular, the Prosecution asserts that the Applicant has not shown
that the statement of Wilness AND72, which was taken in 2001, is exculpatory.” The Prosecution
also notes that the testimony of Witnesses AND72 and AND14 was given shortly after it made one

of its periodic checks for potentially exculpatory material in this case.”
DISCUSSION

7, Rule 115 of the Rules provides a mechanism for admission of additional evidence on appeal
where a party is in possession of material that was not before the court of first instance and which is
additional evidence of a fact or issue litigated at trial.>’ According to Rule 115(A) of the Rules, a
motion for additional evidence shall clearly identify with precision the specific finding of fact made
by the Trial Chamber to which the additional evidence is directed. In addition, Rule 115(B) of the
Rules provides that the additional evidence must not have been available at trial and must be
relevant and credible, When determining the availability at trial, the Appeals Chamber considers
whether the party tendering the evidence has shown that it sought to make “appropriate use of all
mechanisms of protection and compulsion" available under the Stamte and the Rules of the
Internatonal Tribunal to brng evidence [...] before the Trial Chamber.”® Once it has been
delermined that the additional evidence meets these conditions, the Appeals Chamber will
determine in accordance with Rule 115(B) of the Rules whether the proposed additional evidence

could have been a decisive factor in reaching the decision at trial.

*! Molon, paras. 15, 18.

= Motion, para. 11.

# Response, paras. 10-46,

* Response, paras. 46-63.

® Response, paras. 55-58, The Prosecolion annexed the staloment,

** Response, paras. 48. 50-52. In Lhis respect, the Prosecution notes thal it searched for exculpalory material on 5
December 2006, and that Witnesses AND72 and AND 14 testified in closed session on 6 and 7 December 2006 and 22,
25, and 29 January 2007, respectively. The Prosecution notes that its next search of mateyjal was scheduled for the weck
ol 3 April 2007; however, the material had alrcady been brought Lo L5 attention.

27 Muvunyt Firsu Addiviona) Evidence Decision, para. &, citing Ferdinand Nahimana et al. v. The Prosecutor, Case No.
ICTR-99.52-A, Decision on Appellant Jean-Bosco Barayagwiza's Motions for Leave 1o Present Additional Evidence
Pursuant to Rule 115 of thc Rules of Procedioe and Evidence, 8 December 2006, para. 4 ("Nufibinana er gl. Rule 115
Decisian (8 December 2006)™),

% See Muviny] First Additional Evidence Detision, para. 6; Nahimana et al. Rule 115 Decision (§ December 2006),
pars. 5, quoting The Prosecutor v. André Niagerura et gl., Case No. ICTR-99-46-A, Decision on Prosecution Motian

Casc No. ICTR-00-55A-A 3 27 August 2007
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8. Furthermore, in accordance with established jurisprudence, where the evidence is relevant
and credible, but was available at trial, or could have been discovered through the exercise of due
diligence, the Appeals Chamber may still allow it to be admitted on appeal provided the moving
party establishes that the exclusion of it would amount to a miscarriage of justice.?® That is, it must
be demonstrated that had the additional evidence been adduced at trial, it would have had an impact

on the verdict,™

9. The Appeals Chamber finds that the proposed evidence of Witnesses AND72 and AND14,
relating to the circumstances surrounding the killing of Vincent Nkurikiyinka, concemns a material
issue examined in the Trial Judgment and therefore is generally relevant, The Trial Chamber
considered the killing of Vincent Nkurikiyinka in the context of its findings on the Applicant’s
conviction for direct and public incitement to commit genocide.” Though the Trial Chamber did
not convict the Applicant of this killing, it does seem to have weighed the killing which followed
his address at Gikonko, among other evidence, to illustrate that the population understood his words
as a call to commit genocide.’® Moreover, the Trial Chamber considered the event as an aggravating

circumstance in determining the sentence.”

10.  While the additional evidence is relevant, the Appeals Chamber will refuse to admit il if it
does not appear to be reasonably capable of belief or reliance, without prejudice to a determination
of the weight to be afforded.”* The Prosecution has not disputed the prima facie credibility of the
proposed evidence, and the evidence of Witnesses AND72 and AND14 was presented in the
Nyiramasuhuko et af. case® and admitted by the Trial Chamber hearing that case. As discussed
below, their cvidence concerning the killing of Vincent Nkurikiyinka appears to be corroborated in
certain respects by evidence presented in the Applicant's case. Moreover, although Witness AND72
was not an eye-witness to the events, he claims that he conducted inquiries into the circumstances

surrounding the killing of Vincent Nl«c1.11-ilciyinka_36 In addition, Wimess AND14 was an eyewitness

for Admission of Additional Evidence, 10 December 2004, para, 9 (internal refcrences omitted)("Neagerura er al,

Appeal Decision™)..

® Muwinyi First Additional Evidence Decision, para 7; Nahimana et al. Rule 1)5 Decision (8 December 2006), para. 6
citing cases).

g“ Mugvurryd First Additional Evidence Decision, para. 7 Nufiirnana et al. Rule 115 Decision (8 December 2006), para. 6.

3 Trial Judgement, para. 507.

* Trial Judgement, paras. 507, 508.

¥ Trial Judgement, para. 539,

> Nahimana et al. Rule 115 Decision (8 December 2006), para. 5.

* The evidence of Witness AND72 und AND14 given in the Nyiramasuluko et af. case is annexed to the Motion.

M The Prosecutor v. Pauline Nyiremusuhuko er al., Case No, ICTR 98-42-T, T. 6 December 2006 pp. 19-20.

Case No, [CTR-00-55A-A 4 27 August 2007
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(0 the killings.”” Bearing this in mind, the Appeals Chamber is satisfied that the proposed evidence

is sufficiently reliable and credible for purposes of admission pursuant to Rule 115 of the Rules.

11.  The Appeals Chamber is not satisfied, however, that the Applicant has demonstrated that the
proposed evidence was not available at trial in spite of the exercise of due diligence. The
appearance of these witnesses for the defence in the Nyiramasuhuko et al. case as well as the
relative importance of Witness AND72 in the area of the relevant events and Witness AND14’s
connection with the victim tend to suggest that these two witnesses could have been discovered and
interviewed by the Applicant at the time of trial in the exercise of due diligence.” Furthermore, the
Appeals Chamber finds that the Applicant did not show in what way he allegedly exercised due
diligence and does not show that he carried out any particular investigation at that time to present
all the available evidence before the Trial Chamber.*® Accordingly, the Appeals Chamber finds that

the proposed evidence which the Applicant seeks to introduce on appeal was available at trial.

12. The Appeals Chamber further finds no merit in the Applicani’s contention that any
disclosure violation on the part of the Prosecution prevented him from obtaining this material
earlier. The Appeals Chamber notes that the Prosecution could have acted with greater diligence in
providing the closed session transcripts of Witnesses AND72 and ANDI4 to the Applicant.
Nonetheless, the Prosecution’s diligence in disclosing the closed session transcripts of their
evidence bears no relation to the Applicant’s ability to obtain their proposed evidence at his own
trial, which is discussed above. In this respect, Wimesses AND72 and AND14 testified for the
defence in Nyiramasuhuko et al. in December 2006 and Januvary 2007, respectively, and thus their
evidence came into the Prosecution’s possession after the conclusion of the Applicant’s trial.
Morceover, a review of the statement of Witness AND72, which was given to the Prosecution on 22
May 2001, reflects that it was prepared in connection with a different investigation and that it does

not even concern the relevant events surrounding the killing of Vincent Nkurikiyinka.

13.  The question remains whether the exclusion of the evidence of Witmesses AND14 and
AND72 would amount to a miscartiage of justice. The Trial Charnber convicted the Applicant of
direct and public incitement to commit genocide based on a speech that he gave to members of the
population in Gikonko.** The Applicant does not point to anything in the proposed evidence of
Witness AND14 or Witness AND72 which addresses this event. Rather, their evidence goes only to
the subsequent killing of Vincent Nkurikiyinka. Their accounts of the Killing do not appear to vary

7 The Prosecutor v. Pauline Nyiramasuhuko et al., Case No. ICTR 98-42-T, T. 29 January 2007 p. 13,
W Cf. Niagerura et al. Appeal Decision, para. 24.

¥ Nwagerura et al. Appeal Decision, para. 24.

¢ Trial Judgement, para. 507..

Case No. ICTR-00-535A-A 3 27 AugusL 2007
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in material respects from the findings of the Trial Chamber in that a mob of civilian assailants
apprehended Vincent Nkurikiyinka from the Mupusa commune office, where he was being

protected by the bourgmestre, and then killed him.*'

14.  The crux of the Applicant’s argument appears to be that the accounts of Witnesses AND 14
and AND72 are exculpatory because they do not implicate him in the killing.” It is true that
Witnesses AND14 and AND72 do not refer to the Applicant’s role in the killing of Vincent
Nkurikiyinka. However, this follows from the fact that neither witness appears to have attended or
to have knowledge of the meeting in Gikonko commune, which was the key event that the Trial
Chamber relied on in connecting the Applicant to this killing. In such circumstances, the fact that
these witnesses do not connect the Applicant to the killing of Vincent Nkurikiyinka has limited
probative value.*> Moreover, the Trial Chamber did not convict the Applicant of direct and public
incitement to commit genocide simply because he chastised the bourgmestre for hiding Vincent
Nkurikiyinka, but also becauss he “equated Tutsis to 'snakes’ who should be killed”.** Accordingly,
the Applicant has not shown that, if accepted, the evidence of Witnesses AND14 and AND72
would have impacted the verdict. In surm, the Appeals Chamber is not satisfied that the exclusion of
the proposed additional evidence of Witnesses AND14 and AND72 would result in a miscarriage of

justice.
DISPOSITION
15.  For the foregoing reasans, the Appeals Chamber DISMISSES the Motion.

Done in English and French, the English version being authoritative.

Done this 27th day of August 2007, W

Al The Hague,
The Netherlands,

1} See Motion, paras. 8, 9.
2 Molien, para. 10, .
B See, e.x.. Mikaeli Muhimana v, The Prosecutor. Case No. ICTR-95-1B-A |, Judgement, 21 May 2007, paras. 113, 211
# Trial Judgement, para. 507,
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