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I. The Defence for Jerome Bicamumpaka seeks cenilication to appeal this Chamber’s
Decision of 30 May 2007, pursuant to Rule 73 (B) of the Rules of Procedure and
Evidence. The Prosecution opposes the Defence motion, siating that the requirements
of Rule 73 (B) have not been satisfied.”

2. In the Impugned Decision, the Chamber denied 2 Defence metion, brought pursuant
to Rule 92515 of the Rules, for the evidence of deceased witness, Faustin Nyagahima,
to be admitted in written form in lieu of oral testimony. The Chamber denied the
maotion on the grounds that; (i) the threshold requirement for admission — namely, that
the slatement goes 1o proof of a maner other than the acts and conduct of the Accused
= had not been met, thereby rendering the testimony inadmissible; and (i) that the
Chamber was unable 10 satisFy itseif that the statemenl possessed sulficient indicia of
reliability as required by Rule 92his (C).

DISCUSSION

3. Rule 73 (B) slates that leave to file an interlocutory appeal of a decision may be
granted if the issue involved “would significantly affect the fair and expeditious
conduct of the proceedings or the outcome of the trial® and where “an immediate
resolution by the Appeals Chamber may materially advance the proceedings”. Even
where these criteria are met, the decision 10 cerify is discretionary and should remain
excepiional.”

4. In deciding whether to grant leave to appeal, Trial Chambers do not consider the
mers of the challenged decision. Rather, a Chamber's inguiry under Rule 73 (B) will
invalve oaly a consideration of whether the criteria outlined in the Rule have been
satisfied.’

' Prosecutor v. Biztmungw f af., Case No, 99-50-T, Deciston un Jérfime-Clément Bicamumpaka’s Moticn for
the Statement of the Deceased Witness, Faustin Myagahima, to be Aceepred as Tvidence, 30 May 2007
g“lmpugnr;d Decision”),

Bizimurgu of af Froseculor's Response to ferome Bicemumpaka's Roguest Pursuant o Rule 73 for
Certificalion to Appeal the "Decision on Jerome Clement Dicamumpaka’s Motion for the Slatemenl af he
Decogsed Wiltness, Faustin Myagahima to be Accepted as Bvidence® of May 30 2007, 12 June 2N7, para. 2
(“Prosscutor’s Besponse™).

Y Bizimungu er of. Decision on Cesimic Birimuongu's Request for Cerlification 10 Appeal the Decigion on
Casisnic Bizimungy's Maotion in Beconsideration of the Trial Chamber's Degision Dated February 8, 2007, in
Relation to Condition {B) Requested by the Uniled States Govemnment. 72 May 2007, mhea. 6, ("Dacizion on
Casimir Bizimungu's Request™: See FPrasecutor v. Karesera ef al, Case Mo, ICTR-98-44-T, Decision un
Defence Motion for Certification 1o Appueal Decision on Witress Procfing [TC), 14 March 2007, pera. 4.

* Deciston on Casimic Bizimungu's Reguesl, para. 7, fee 2.g., Bizimunga er of | Decision on Bicumampaka's
Request Pursuant wo Rule 73 for Centification o Appeal the 1 December 2004 Decision on the Muotion of
Ricomampeka and Mugenzi tor Disclosure of Relevant Material” (TC), 4 Febroary 2000, pars, 2K (“Decision on
Bicamumpaka's Request Tor Certification™). tee #fsa, Prasecaior v. Mifofewis, Case Wo. 1T-02-34-T, Decision
un Pensecution Motion for Cenification of Trial Chamber Decision on Frosecution Meation for Voir Rire
Procecding {TC) 20 June 2045, para, 4.
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5. The Defenice submils, inter alia, that certification should be granted on the grounds
that the Impugned Decision: (i) contradicts the plain meaning of Rule 92&/s and is
erroneous in law;® (i} raises an issue that affects the faimess of the proceedings,
namely the Accused’s right to present a witness on his behalf pursuant to Anicle
20(4¥e) of the Statute of the Tribunal®, and in addition, the exclusion of Faustin
Nvagahima’s statement will create gaps in the defence of the Acecused, (iii) raisgs an
issue that alTects the expediency of the proceedings, namely that without the evidence
of Faustin Nyagahima, the ?mceedings will be delayed by the need of the Defence to
find a replacement witness;” (iv) involves an issue the immediate resolution of which
by the Appeals Chamber will materiatly advance ihe proceedings — namely, by
determining the need for the Defemce to call any additional witnesses prior to the
presentation of the Accused’s defence, and cunailing any further delay in the
pmcctdings,ﬂ

That the Impugned Decision is Erropecus in Law

6. The Defence arpues that the wrimen statement by deceased withiess, Faustin
Nyagahima, did in fact satisfy the indicia of reliability under Rule 92bis {C);”? the
statement was signed by the witness, dated, notarized and taken under oath.
Moreaver, the Defence submits that the westimony described events not addressed in
the Indictment and is therefore admissible according w0 the plain meaning of Rule
92bis (A)'" For these reasons, the Defence concludes that the Chamber misapplied
Rule 92Ais and that its Decision was ermoneous in law.

7. The Chamber finds that this Defence argument—impugning the merits of the
challenged Decision—is a ground for reconsideration, rather than a basis upon which
the Chamber might ceriify its Decision. The Chamber recalls its Decision of 4
February 2005 in which: it said:"’

“[Clonsiderations such as whether there was an eror of law or abuse of
discretion in the Impugned Decisien are for the consideration of the Appeals
Chamber afier cemification to appeal has been granted by the Trial Chamber.
They are irrelevant to the decision for centification and wili nol be considered
by the Chamber.”

* Buzimmengu 21 of, Bicamumpaka's request parsuam to Rube 73 for Centification to Appeal “Desision ot [érime-
Clémem Bicamumpeka's Moton for the Satement of the Deceased Witness, Faustin hyagahima, 1o be
Accepted as Evidence™ of May 30 2007, 7 hune 2007, para. % (“Defence Request™).
S Jd, 2t para. 45
? 14, at paras. 56, 81,
¥ 1., at paras. 62-62.
" Rule 2his (C) of the Rules swates that ~a writien statemend not in the form prescribed by [Rule 920s]
paragraph (B) may nevertheless be admissibie if moade by a person whe has subsequently died. il the Trial
Chambeer: (1) is 5o salisfled on a balance of probabilities; and (i) finds from the circumstances in which the
slaternent was made ard recorded hat there are satistactory imdicis of its reliahility.™
19 Bule 9285 (A) of Lhe Rules states that 4 writtén staterment is admissible in liew of oral testimony il 1t “goes 10
roofl of a matter other than the acts and conduet of the accused as cherged in the indictiment.”
! Decision on Bicamumpaka's Roquest for Cedification, 4 February 2005, para, 28
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8. The Chamber recalts that decisions rendered pursusnt to Rule 731 motioms are not
subject to appeal unless the elements of Rute 73 (B} are satisfled.'* For this reasan,
the Chamber will not revisit the merits of its original Decision but will nstead
consider whether the ¢riteria for cerlification have been salislied.

9. The Chamber will now examine the Defence submissions in light of the criteria
establiched under Rule 73 (B), turning first to the question of whether the Impugned
Decision involves an issue that would significantly affect the fair and expeditious
conduct of the proceedings or the outcome of the trial. If that criterion is satisfled, the
Chamber witl go on to consider whether an immediate resolutiont by the Appeals
Chamber of that issue may materially advance the proceedings in this case.

Does the Impugned Decision imvalve an issue that would significantly affect the fair and
expeditions conduci of the proceedingy or the outcome of the trial?

1. Under this criterion, the Defence asserts that the lmpugned Decision constitutes a
violation of the Accosed's right, puaranteed by Arlicle 20(4)(e)"” of the Siatute, to
obtain the amendance of a witness on his behalf under the same conditions as
wilnesses against him.'* The Defence notes that the statement of Faustin Nyagahima
conrradicts the allegations made by Prosecution Witness GHU and is therefore sought
to impugn the credibility of GHU.” For this reason, the Defence concludes that the
[mpugned Decision violates the Accused’s fundamental right to a fair trial onder
Article 20{4)(e) and thus involves an issue thal alfects the faimess of the proceedings.

t1. Furthermore, the Defence submils that the exclusion of the Statement will materialty
prejudice the defence of the Accused, thereby aflfecting the fair conduct of the
proceedings and their culcome. The Defence siates that, in preparation for Mr,
Bicamumpaka's defence, Counsel considered the slatement to be sulficient to refule
the aliegations made by Prosecution Witness GHU. As such, no additional witnesses
were anticipated 1o testify on the subject and the only evidence on the record
concerning the events alleged by GHU will be his.'® [n addition, if the [mpugned
Decision is 1o remain in force, the Defence would be required to request a
postponement of the proceeding for a few weeks in order to investigate and locate
witnesses on bchalf of the Accused that were present during the events described by
GHU."” The Defence submits that this potential delay in the proceedings can be
avoided with a quick resolution by the Appeals Chamber and for these reasons
certification is necessary in order to assure 2 fair and expeditious trial.'®

12 Nyfromaswkeke ef el . Decision on Myiramasubuke's Mation Tar Certification o Appeal™, ete., (TC), 20 May
20104, mary, 16 { - The Chamber recalls Lhe jurisprudence that devisions rendered on Rule 71 motions are withoul
interlocutery appeal, &xcepl on the Chamber's discretion for the very limiled ciccomstanees stipulated m Rule
IR

" Article 2004%e) of the Statute enfittes the Accusod to “examine, or hive examined, the witnesses against him
ot her and Lo obtain the swendance and examination af witmesses on his or her bebalFunder the same condilicns
a5 wilnesses apainst him or her..”

M Defence Request, pam. 49,

' {2, poras. 43,

" 14 paras. 55, 63

"7 1, paras. &0-61.

18 Jof | para 62
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12. The Chamber notes that, pursuant to Articles 19 and 20 of the Statute, it is required to
gnsure that these proceedings are fair and cxpediticus; the Chamber must also
preserve the minimum guarantess enumerated under sub-Article 20(4).  Anicle
20{4){e) entities the Accused to obtain the anendance of witnesses on his behalf under
the same conditions as those who give evidence for the Prosecution. The admission
af witness testimony is governed by a number of Rules, notably, Rule 90(A), which
requires that wilnesses, in principle, be heard directly by the Chamber. Rule 924is
provides an exception w that gengral principle oafy where certain stnict conditions
have been satisfied. Rules 90(A} and 924is apply 10 the Prosecution as well as the
Defence. As such, an accuscd person’s right pursuant o Arlicle 20(4}{e) cannot be
said o be violated by the mere denial of an application made pursuant to Rule 924
of the Rules, since the strict conditions of Rule 92875 of the Rules must also be
satisfied by the Prosecution whers it wishes to invoke the Rule 92hix exception to
Rule 90{A). Accepuance of the Defence argument would mean that the Chamber
could not deny a Defence application brought pursuant to Rule 924ir without
violating the Accused's right pursuant to Article 20(d){e) of the Statule, This
reasoning is clearly etroneous and contrary to the spirit of the Statute and of the
Rules,

13. Furthermare, as regards the testimony of Prosecution Witness GHU and the Defence’s
intention to call evidence to establish his lack of creditilicy, the Chamber notes that
the Defence has been given ample time o investigate this issue. The Defence is
unlikely to close its case before Qctober 2007, meaning that there is still further time
for this issue to be investigated and additional witnesses called, if necessary.
Additionally, the Defence’s decision to rely upon the wstimony of one witness (o
mmpegn the credibility of Witness GHU is a mater of Defence strategy, and is
irmclevant to considerations of faimess under Rule 73 (B). Where that evidence is no
longer available, for example by reason of death or the unavailability of 2 witness, this
cannot be said to be an issue of fairness. The admission of evidence before this
Tribunal is govemned by the Statute and the Rules of Evidence and Procedure to which
the Chamber must have primary recourse in deterrmining admissibility issues.

4. Having found that the Defence has failed to satisfy the first requirement of Rule 73

{B), the Chamber need not consider whether an immediate resolution by the Appeals
Chamber might materially advance the procesdings.

FOR THE FOREGOING REASONS, THE CHAMBER

DENIES the Defence Mation in its entirety,

Arnusha, 22 August 2007

LIS

Khalida Rachid Khan
Presiding Judge

Emile Francis Shert
Judge
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12. The Chamber notes that, pursuant to Articles 19 and 20 of the Statute, it 15 required to
ensure that these procesdings are fair and expeditions; the Chamber must also
preserve the minimum guarantees enumerated under sub-Article 20{4).  Aricle
20¢4)e) entithes the Accused Lo obtain the atendance of witnesses on his behall under
the same conditions as those who give evidence for the Prosecution. The admissian
of witness leslimony is poverncd by a number of Rules, notably, Rule 90{A), which
requires that witnesses, in principle, be heard direetly by the Chamber. Rule $2bis
provides an exception to that general principle ondy where cerlain strict conditions
have been satisfied. Rules 90{A} and 928is apply to the Prosecution as well as the
Defence.  As such, an accused porson's right pursuant to Article 20(4)e) cannot be
said to be violated by the mere denjal of an application made pursnant to Rule 92bis
of the Rules, since Lhe stricl conditions of Rule 92bis of the Rules must alse be
satistied by the Prosecution where it wishes to invoke the Rule 92his exceplion to
Rule O0{A}. Acceptance of the Defence argument would mean that the Chamber
could not deny a Defence application brought pursnant to Rule 925is without
violating the Accused’s right pursuant 1o Arlicle 20{4)e} of the Sratutc. This
reasoning is clearly erroneous and contrary to the spirit of the Statute and of the
Rules,

13. Furthermore, &s regards the testimony of Prosecution Witness GHU and the Defence’s
intention to call evidence to cstablish his lack of credibiliry, the Chamber notes that
the Defenca has been given ample time to investigate this issue. The Defence is
unlikely to close its case before QOctober 2007, meaning that there is still firther time
for this issue 1o be investigated and additional witnesses called, if necessary.
Additionally, the Defence’s decision to rely upon the testimony of ong witness to
impugn the credibilily of Witness GHU is a matter of Defence siratepy, and is
irrelevant to considerations of faimess under Rule 73 {B). Where that avidence 15 no
longer available, for example by reason of desth or the unavailability of 2 witness, this
cantiot be said to be an issuc of [aimess. The admission of evidence hefore this
Tribunal is governed by the Stalute and the Rules of Evidence and Procedure to which
the Chamber must have primary recourse in determining admissibility issues.

14. Having found that the Defence has failed to satisfy the first requirement of Rule 73

(B). the Chamber need not consider whether an immediate resolution by the Appeals
Chamber might materially advance the proceedings.

FOR THE FOREGOING REASOXNS, THE CHAMBER

DENIES the Defence Motion in its entirely.

Arusha, 22 August 2007

JOK geuct)

Khai da Rachid Khan
Presiding Judge

Cimile Francis Shor
Judge
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