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INTRODUCTION

E, On 25 Jure 2007 loseph Nairorert, joined by Mathicu Mzirumpase. filed 2 motion o
dismiss Count 5 of the Indictment on the ground that its allegations are so vagoe and shifting
that it 15 itnpossible lor the Avcused 10 prepare o defence.! The Prosecation opposcs the

nolion.”

2. Count 5 of the Indictment charges the accused persons with Rape as a Crime against
Hlutnanity, This count alleges thal the aceused were responsible for rapes as parl of 4
svstematic or widespread campaipgn against a civilian poapulation on poligical ethnic or racial
grounds, I further alleges that as part of those widespread of systematic attacks ferefianne
artd ather militiamen raped Tutsi wemen and girls and thal the accused were awarc that those
rapes were the natumal and Foreseeable consequence of a juint criminal enterprise o destroy
the Tutsi proup. Moreover Count 5 of the Indictnent alleges that the aceused, although they

had the marterial capacity to du so, did not halt or prevent the rapes or punish the perpeirators,

i Prior to the commencement of the proceedings. the accused challenged this pleading
in the Indictment as being defoctive on the pround of its vagueness, The Chamber denied the

moten,”

' loseph Nwrorera’s dMation o Dismiss Count Five, {iled on 28 Jime 2007 Mdmoire pour M. Neirumpatse <ur
la Joseph Mairoeera’s Motion e [Haniss Count Five, Hled on 2 Jwly 2007, Reply Boef Joseph Briroeera™s
BAu tiepry tey Doisrmine Cound Five, Tled om 3 Julby 2007,

* Prosegutor s Response o Marorera’s Motien to 1ismiss Coum 3 - Rape, il on 2 July 2007,

T ecisan on Detenee Motiens Challenging the Indictment as Begands the Teint Criminal Enerpeise Lishilioy,
1 September 20035
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4. The aecused submits that the allegations of rape are so vague and shifting that he

cannet possibly prepare an adequate defence on Count 5 and thus is nol heing subject 1o due
process of law, The allegation ot the accused seems o raise the issue that the Indicoment is
defeclive because of it vagueness. The accused argues that his motion is brought under
Rulec 73 of the Rules of Procedure and Evidenee (the “Rules™), Rule 73 of the Rules does not
give the Chamber any jurischction o rule on detecs in the Indictment. Furthertstore such &
compiaint must il as the tmeframe within whick it sheuld have been Hled is limited by
Rule 72 of the Kules, which in this case was in 2005, in any event, the Chamber has alrcady
adjudicated on the vaguenuss of the Indictment and ruled that the pleading of Count 5 was nut

defective”

5. The Chamber recalls that in its decision an 14 September 2005 it explained 1hat
Count 5 does not charpe the accuscd with having personally commitied any specific rape.
Rather. the pleading iz a pleading on Joim crimingl emterprise alleging that the accused
persons are Tesponsible for rapes commitied by others. Consequently, the details 1o be
pleaded as material facts are the acts of the accused. not the acts of those persens lor whose
aets he is allepred to be responsible and the particutars of rape in Count 5 of the Indistment are

not material facts 1o be pleaded.

b In 1ts Motion, the accused also argues that his complant 15 based on the way (he
Prosceution has conducted its case by constanthy shifting witness [ists andd theories of the
case. The accused sulinits that the Prosecution reduced s list of witnesses called to testify
on Cotnt 5 from 143 1 16 and that it results for him oot oo know From one day b the nest
what estimony 10 expect. Though the aceuscd acknowledges baving been served with the
statemnents of the Proseculion wiltnesses. The Chamber (inds (hat it the accused was prepared
1oy defend against 143 witnesses it in inconceivable that he can suffer prejudice il only 16 off
those witnesses ane called to testify. 1t would have been different if notice had originally heen
viven for 16 witnesses and the number of witnesses had ingreased to 143 or if the 16

witnesses were 1100 part of the original list of 143 wilnesses,

- — _—

 Degision on Thefence Midions Cladlenging 1he Tndictment as Bepards the Joing Crimieal Faterpeise Lisbility,
14 Soptenber 2005,

Froveonese v, Edoverd faremteny, Mtiien SMpivumponee anad dovegt Azivovers, Cuse No, [CTR-98-43.7T b4 M
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7. Consequently, the Chamber is satistied that the manner in which evidence on Count 5
was ad fuced and the reducrion of the withess list on this count do net impede the ability of

the ace sed to prepare 4 defence on Count 5 of the Indictrnent.
FOR 1 HESE REASONS, TIIE CHAMBIR

DENIIS the Defence Maotion in its entircty.

Arushiz 21 Avgust 2007, dong in Lnglish,
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