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1:'\TRODliCTIOK 

I , On 25 Jun~ 2007. )me ph t\ <.irorcrn. joined b; Mathieu "lgmltnjl<lt>c_ lilcd a mol ion to 

diomios C OUill 5 of the lndlctmcm on the g1 mmd that ito ;dlegm\Ons an: ;o 'ague ai\J >hihing 

thm it, tmpo"tblc lOr th<: Accused 10 prepare a defence.' Th~ Pro<ccutLon oppose' the 

mouon-

2_ Count 5 of the Indictment charg~' I he occu.>cd P"""n' "1th Rape "' a Crim" "gain;t 

llumani(y. Thic, count alkgcl that the accuocd "ere rcspon>iblc lor 1apc> "'pan ol' a 

;;-:Hcmmic or Wl<k'>pr~ad campaign agam't a ci' ilian pt>pu lolion on pt>lil1ca I ctlmic or racial 

ground;. It fur1hcr alkge> thm "' part or tho;c wid~>prcad or s;- >temaiiG anacb llltel·uhom" <' 

ond oth~r mi lit1amcn 1 aped I uhi women and girl> and that the accu<cd were J\\ arc that lh<l>c' 

rape-< were I he lWlur~l •nd IOrc.we~f>lc CL>tl.>cquencc ot' a juint cnminal cnt~rp• i'c to d~slro; 

the rutoi g.roup. Morco,cr Count 5 of lhe lndtctm~nt allege; that the accu;cd. altho11gh they 

had the matcnal capacity to du '"·did not h~lt or prevent the rape' or puni'h the perpetrator>. 

3. Ptior to the commcncemcl1t ot the proceeding>. the accu>ed d•allcngcd this pleading 

m the Indictment '" IJ~:ing dcfccti'c on the ground of it' ,-a~umc». Tho Ch~rnhcr denied the 

mf>l•on.' 

'Ju"pn \m<•ror,,·, \I"""" to lli<tm« 1'<>unt I ivo, tiled ou 2' Jlmc COli~; \kmmrc· r'"" \1 \~ilumroh' '"' 
lo Jo'Opi> Nmnrcr,,·, \1olloll tu ll"'"'" Counr I'"· tiled on 2 lui)· :~~7. Rcrl' Bncf ,lo,erh ~mo«ro'< 
~lut"m "' lli;m"" ('onut hw. fii<J un 3 Jul' 20(17, 
' l'"'"'""or , Ro>p(>il>O to Nmnrm ; \1oUoll to DL>ml'> CvunL ; - R.l~e. lilc<l "" " J "I; lf)07 

' IJOCI>"'" "" IMCnoo M•>ti<>n> Choll<ll~Ln~ 11<0 ILl<ilclnH"ll as Rc~flf~> tl"· lotll! C1 1m1n,ol Fn«rpfl« LJObiiL!\. 
1-l Soptcmheo 211111 



DISCl!SSlON 

4_ ·n,~ "~"'""d <uhmll' that th~ allegation' ol rape ar~ >o 'ague and shifhng tbat he 

cannot pcw;ibl; pr~p<uc Jtl adeqwn~ defCnce on Count 5 and tim' i> nol being ,;ubjcct to due 

proccS> of law. The alkf<alwn ot-thc accu,cd seems to r,,i,e the i.<>llc th~tthc Indictmctltl< 

defective becau'e of 1\S ""gueneos. The accused argues that his mot""' " hmught under 

Rule 73 oftl1c Ruko of Procedure and hodcncc (rhc "Ruk>"l. Rule 7_] of the Rule\ doc> not 

g1ve the ('homhcr an) Jtori,doction to ruk on detects in the lnJietmcnl. ftnthennorc "":h a 

complaint""'" tail"' the tJmefr,mtc "J!hm which it slw,]d ha1c be-ell tiled 15 limit~d J-,y 

Rule 71 of the Ruk>, "hich 1n tlm c;~\C "" m 2UO'i_ ln an; cnnt. th~ (humb~r ha< alrcadJ 

adJ udicoted on th~ v11gucnc;, uf the lndictmem and ruled that th~ pleading of ( ount 5 was not 

ddccti\'c.' 

.1. The Chamber recall' that Ill U> dccioion on 14 September 2005 it explained that 

C uunl S d<lc,; not charge the accusc·d "ith having personal!\ commiacd an: opcnfk "'1'"
Rather. the pleading i$ a plcad111g on Joml criminal cnkrprioc alkgin~ that th<' '"'""·'~d 

person; are "''P<>mibk Jm rape; commitied by other<_ Con>CqucnllJ, the ddails w b~ 

pleaded as matcnal facto; are the acts of the accu;cd. not the act; ot' those pcn;ons lor whn•« 

ads he is alleged to he responsible and the panicular< nf rape m Count <; nf the Indictment arc 

not t~utcrial !""" tn be pleaded. 

6 In its ~lotion, 1he accused ol>o argues th"l IH.< compla1nt i< based on tile ""Y tile 

l'ro,ccu\mn n., conducted its c·:t>c by con>l•nll) <hifimg wime<., li<b '""I thc·oTJc'S "f the 

ca>c. 'I he accu;ed subtnil> that lhc Pm,ecution rc<lucoJ i" ]i,t of "itne_,e,; calkd t<lt~stil~ 

on Count 5 fi"om 143 tn 16 and !hal it results !Or him <\Ot no knm' li·nm one day lu then"'\ 

\\·hm testmHm) to expect. Though the ac~uscd "cknowlcdgc:; ha\ing been ,.;ned with the 

statements of the Pro>ec\ltlon wnnesses_ J'hc Chamber rmJ., that 1 1- the accu;cd "a> prcpar~d 

to defend ag"m<t 143 "i\llCS'~;; tt 1n mconceivabk lha! be can 'ui'ICt· prejudic-e if on]) I~ of 

those 1< itne"-SOS ar~ call~d to tcstit} h "ould hm c hccn d1 llCrcnt if notice had nnginall} hccn 

gi1cn for 16 witnesses and the numbco nf Wttncssc' h"d inc·re"'cJ tn 14_1 nr il'thc 16 

Wl!nC>SCS were not part o [the original I l\t of I 41 "itne<>C;, 

"IJc,l'ion "" Pd'""' \lntlnm Challon~,,~ 1he lord'""""' a< Kc~'"'l' the J''"" Crilllll'al I'Hterpr~•c I i•bitll)'. 
14 Septemb01 CU05 



Consequently, the Chamber is satislied that th~ manner m wt 10h cv1d~nce on Count 5 

wos ad luccd und 1hc reduction nfthc waness hst on this count do 1101 Lmpede the ability of 

the ace tscd to pr~pare a defence on Cnum 5 of the Indictment 

FOR 1 HF:SF: Rt:ASO'IS, Til F. CHA!IIBF.R 

(IF 'Ill .S the Defence .\1otion in its entirety. 

Aru'h' 21 ,\ugust2007, done in English. 

're<iding Judge 

Wllhll~~andot\ 
behalf of 

GberdJo Gustave K•m 
Judge 

(Absent dunng signature l 

Vagn Joenocn 
Judge 

(Abs m durmg >~gnaturc) 
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