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THE INTERNATIONAL CRIMINAL TRIBUI'AL FOR RWANDA (thc"Tribunal"), 

SITTING as Trial Chamber II composed of Judges William H Sekule, Presiding, Arlene 
Ramaroson and Solomy BalLmgi Bossa (the "Chamber''); 

BEING SEIZED of the "RequJte m1xjins de certifica/wn d'appd de Ia 'Decision on Arsime 
Shalom Ntahobah's Mouon 10 Exclude Certain Evidence From the Expected Testimony or 
Kanyabasbi's Witness D-2-13-0,'-' filed on S July 2007 (the "Motion"), 

CONSIDERING the· 

"Reponse de Joseph Kanyabasln a Ia requi!Je de Arsime Shalom Ntahoba/1 m1rjin< de 
(Witfirotwn d'oppe/ de Ia Decision on Arsene Shalom Ntahobali's Motion to 
Excll1de Certain Evidence From the Expected Testimony ofKanyabashi's Witness D-
2- 13 -0, "' filed on 9 July 2007 ("Kanyabashi 's Response"); 

n "Prosecutor's Response to Ntahobali's 'Requfle au:< fins de ('ef/rjicatirm d'appel de 
Ia 'Dedsion on Arstne Shalom Ntahobali's Motion to Exclude Cenain Evidence 
From the Expected Testimony of Kanyabashi's Witness D-2-13-0 en vertu d~ 
!'article 73 (B),"', filed on 9 July 2007 ("Prosecution's Response"); 

u• "Prosecutor's Conigendum to His Response to Ntahobali's 'Requite aw: fin.,· de 
certiflca//o/1 d'appel de Ia 'Decision on Arsene Shalom Ntahobali's :Motion to 

Exclude Certain Evidence From the Expected Testimony of Kanyabashi's Witness 0-
2-13-0 e11 ver/u de /'article 73 (B),"' filed on 9 July 2007 ("Prosecution's 
Corrigendum"): 

tv_ "R<iplique de Ntahobab a Ia riponse du Procure11r a sa requite aux fins de 
certification d'appe/ de Ia 'Decision on Arsene Shalom Ntahobali's MOtion to 
Exclude Cenain Ev1dence From the Expected Testimony ofKanyabashi's Witness 0-
2-13-0, "' tiled on 12 July 2007 _ 

CONSIDERING the Statute of the Tribunal (the "Statute") and the Rules of Procedure and 
Evidence (the "Rules") in particular Rule 73 (B) of the Rules, 

NOW DECIDES the Motion pursuWit to Rule 73 of the Rules, on the basis of the written 
briefs filed by the Parties. 

11'\TRODUCTION 

On ll May 2007, the Defence for Kanyabashi filed the list of its first eight witnesses 
containing identification sheets and will say statements, including that of Witness D-2-13 -0 

2. On 23 May 2007 the Defence for Ntahobali filed its Motion to exclude certain ev.dence 
from the expected testimony ofWitness D-2-13-0 

2 ~· 
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3 On 29 June 2007, the Chamber denied the Motion and ordered that the antictpated 
evidence ofWitness D-2-13-0 may be relevant to Kanyabashi's case and did not appear to be 
a new matter {the "Impugned Decision").' 

4 On 5 July 2007. the Defence for Ntahobali tlled this Motion for certification to appeal the 
Impugned Decision 

SUBMISSIONS OF THE PARTIES 

The Defence for Ntalrohali 

5. The Defence submits that the expected evidence of Witness D-2-13-0 constitutes new 
facts and that there is no link between these facts and the contentious roadblock. That indeed, 
no evidence has been produced proving the killing of a certain individual at this roadblock. It 
further argues that this expected evidence affects the outconte of the trial m the sense that 
Ntahobali might be held responsible for the death of that individual and his family. 

6 The Defence submits that the Impugned Dec1sion considerably affects the fairness of the 
proceedings by allowing the co-Accmed Kanyabashi to perfect the Prosecution's evidence 
regarding the death of that individual and his family Besides, bringing in COI.lnter evidence 
might considerably affect the expeditious conduct of the proceedings 

7_ The Defence asse11s that the immediate resolution by the Appeals Chamber of the issue 
may materially advance the proceedings in order to avoid lengthy cross-examinat10n and 
potential counter evidence 

8 Final!}, the Defence submits that the Impugned Decision violates the rights of the 
Accused provided for in Articles 19 and 20 of the Starute, notably, the right to be heard fa1rly, 
the right to a complete defence and to equality of arms. 

The Defence for Kunyahaslti 

9 The Defence opposes the Motion and submits that Ntahobali's submissions are premature 
and constirute grounds for a furure appeal It ful1her alleges that Ntahobali merely disagrees 
with the Chamber on the latter's assessment of a factual issue, a matter which falls within the 
full discretion of the Chamber 

Tlte Prosecution 

10_ The Prosecution submits that it is within the Chamber's discretLOn to consider which 
evidence is relevant to the proceedings_ It ful1her indicates that the challenged evidence does 
not amount to new facts and does not raise new issues for the Defence to address_ 

1 · DeclS\On on At!iOJl~ Shal~m Ntahobalfs Mo\101110 E.,cludc Certain Evidence from the Expe<:ted Te.tlmony 
ofKauyabashi 's Witness D-2-!3-0"_ 29 June 2007 



The Pcosecutoc ,, Ars<'ne ,\'rahobaii, Case .\o ICTR-97-ll- T 

."ltahobuli'.< Reply 

11 n1e Defence reiterates that the challenged evidence ccnstitutes new facts and it is 
erro eous for the Chamber to establish a link bet,..,een the t!eath of members of a certain 
fam y and the contentious roadblock, or any other one, and ;.mply justlt)' the admission of 
sud evidence on the ground that it is relevant to the proceed in .:s 

HAVLJ\IG DELIBERATED 

12 fhe Chamber, recalling its julisprudence1 notes that dec:sions rendered under Rule 73 
mot ono are without interlocutory appeaL except on the Chamber's discretion for the very 
limi ed circumstances stipulated in Rule 73 (B) l These •:onditions require a specific 
derr mstration, and are not met through a general reference tc the submissions on which the 
Imp 1gned Decision was n;ndered_ 

13. The Chamber is of the opinion that in its Motion, t~~ Defence for Ntahobali has 
gen• rally revisited the thrust of its previous arguments which led to the Impugned Decision 
rath ·r than demonstrating the conditions req11ircd for the Chamber to grant certification to 
app al the Impugned Decision 

14 Moreover, the Chamber recalls the Appeals Chamber Dec sion underscoring that matters 
con eming admiss1bility of evidence are the responsibility o: the Trial Chamber as trier of 
fact. • 

!5. The Chamber finds therefore that the Defence has faile: to satisfy the criteria for the 
gra• t of certification to appeal under Rl.lle 73(8)_ 

FO t THE ABOVE REASONS, THE TRIBL'KU, 

DE UES the motion 

l ru,sha. 20 August 2007 

~w 
William H. Sekule 

Presiding Judge 

~"' 
Solomy Balung. Bossa 

Judge 
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