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Derision on Defence Motion on Contempt of Court and Reconsideration 10 Avgust 207
of Protective Measures for Defence Witnesses

INTRODUCTION

L. The trial in this casc started on 25 September 2006 with the presentation of the
Prosccution case which closed on 29 January 2007. On 20 March 2007, Prior to the
commencemcnt of the Tefonce case, the Chumber granted a number of protective measures
designed to ensure the security of Defence withesses. In its decision, the Chamber stipulaled
that the Defence should disclose the identifying informatien of i1 prospective wimesses to
the Prosecution 30 days prior to the commencement of the trial session during which they are
scheduled to testify,” However, the Chamber stipulated the fullowing conditions to ensure
that the Prosccutor does not cumprumise the prolection availed 16 Defence witnesses by the

Chamber’s order m the course of its investigations:

9, The Procecutor. in making investigations and inguirics, will Yima the eaposure of wimess edentify ing
information and not discloss o any persan dhe fact that the witness has kestified or will be 2 witness before
the Tribunal.

i0. The Frosecution shall keep confidential wo itself any ldentifying Information, snd shall nol expase,
share, discuss ar reveal, directly or indirectly, any 1dentifyiog Information 1o any person or entity other than
Lhe Prosecution.

2. Tn a Motion filed on 14 June 2007, the Defence contends that the Prasecution is in breach
of the above-mentioned Chamber’s arder for protective mcusures for Detence witnesses.”
Furthermore., the Delence reguests the Chamber o determine whether the Proscoution has
committed contempt of eourt ¥ The Defence alse requests a variation of the said protcctive
measures. The Proscoution opposes the motion® and avers that the Defence has nat
communicated to the Prosecution the identifiing information of the witnesses it intends (o

call to testify in the next trial session commencing on 27 August 2007.°

DISCUSSION

3 Relying upon comrespondences from a Prosecution Semior Legal Adviser to the

General Proseculor of the Republic of Rwanda,” the Defence submits that the nature of the

| Prasecuise ¢. Simeor Nehaminigo, Case No [CTR-200§-63-T, Decisian on Defence Maotion $o1 Protection of
Defence Witnesses { TC), 20 March 2007, Order 11.

* Reguite demandant Dexomen des monfy de croire & un oufrage wu Tribunal el en menlificution de
!'ordornance de projeciion des fémeins de la défease rendue fe 20 mars 2007, filed confidential on 14 lune
2007 ["Defence Mofion™ ).

! Defence Metion and see Reply filed un 21 Jupe 2007,

? Prosecution Kesponse, filed an 20 Tunc 2007,

Y Protocuior v Simeon Nohamihigo, Caxe No., LCTH-2000-63-T, Scheduling Order (TC), 22 May 2047

P Eyhibit P=68 and Anmex [ of Motion, Letter semt o Marn Ngopa by Mobammed Ayat, Semiar Legal Offeer,
19 Ap7il 2007, filed stricthy confidential.

Prosectior v. Siméon Nrhamikigo, Case No, JICTR-2001-63-T 2%

)

)

&z



Decision on Defence Motion on Contempt af Conrt and Reconsideration Fid Ateyest 20007
of Protective Measures for Defence Withesses

correspandence and the context within which they were relayed to the Rwandan authorities,
the Prosecution bas disclosed the identity of the Delence witnesses, the laiter being a
proteeted information, to the Rwandan authorities. Tt argues that this disclosure may allect
the defence of the Accused as some future witngsses may refuse to come to testify, It
therefore requests the Chamber to relieve the Defence Trom its obligation e disclose to the
Prosecution the address of the forthcoming Defence witnesses and to prohibit the Prosecution
from liaizsing with the Rwandan autharities in order 1o obtain the judicial records of Defence

witnesses,

4. ‘The Prosecution responds that it did not submit a request 1o the Rwiandan anhorities
to furnish it with the judicial records of prospective Dulence witnesses, but merely requested
their cooperation o obtain the judicial records if the Defence omits to file a request to obtain
them. The Presecution maintains that it enly provided, in the comespondences sent 1o the
Rwandan authoritics, names of the wilnesses without any further information on them.” The
Praseculor is, thercfore, adamant that it did not deliberately violate ihe witness protection
Order nor did it contrive to hinder she course of the trial. Funthermore, the Prosecution
conlends that the Defence has failed 1o demonstrate any prejudice or threat posed to the
security of the witmesses as a resuit of them being mentioned i the Prosecutor’s

correspendences o Rwandan authorities,

3. According to the Chamber's order [or Protective measures dated 20 March 2007, the
Prosecution is obliged not to discluse in the course of its investigation the identifying
information of protected Defence witnerses or the [act that they are featured in the hist of
prospective Defence witnesses ar their intention to testify for the Defence hefore this
Tribuna!, The Prosceuwtion must also ascertain that it docs not expose, share, discuss or reveal,
directly or indirectly, any protected information 1o any person or enlity other than the

Prozecution.

. In the present case, the Chamber notes that in the correspondencs sent by the
Prosecution to the Rwandan autharities, which is provided by the Delence, it specified |

Members of the Nefamifigo Trial t2am are cumently on missien Rwanda from 16 w 19 april
2007, They need aceess to the files of the individuals whose identities sre listed below. [ | They

¥ Prosecution's Response, Nlcd 20 June 2007 n.d.

24
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will have the opportunity w orally cxplain to your office the context of the urgency of their
request and highly appreciate your Kind usual diligence in processing this request.”

7. - . On 19 April 2007, the Prosceution submitted an additional request stating,

Nehamidigo case trial team needs your kind assistance 1o obtain judicial records of the foliowing
persons; { The names and reference of b files available to the Proscoution leam ace spelled oum
bellow).

§. The Chamber is ol the view that the basic tenar of these inguiries is such that i would
tead a teasonable tder of tact 1o infor plausibly that the subjects of these inquiries are
prospective witnesses in a case before the Tribunal, The Chamber expresses its dismay al the
Prosccution's failure to exercise duc diligence by couching its cotrespondence (o the
Rwandan authoritics in a manner that led 1o the disclosure of the identifying information of
protected Defence wilnesses. The Chamber, (herefore, linds the Prosecution to be in breach
of e Chamber's order for protective measures for Defence withesses, However, the
Chamber hastens to add that the Prosecutor’s contravention of ils order for protective
measures for Defence witnesses is not @ compelling reason (o hold the Prosecution in
contempt of court in light of the extenuating circumslances periaining to Lhe evenls i

question,

9. The Chamber recalls Rule 77 ol the ICTR Rules of Procedure and Evidence(“the Rules™),
which prescribes thar a Trial Chamber may hold in contempt aty person who “knowingly and
wilfully” interferes with its administration of justice, including those who disclosc
information relaling te those proceedings in knowing vielation of an order of a Trial
{hamber. As such, the party alleging that such conduct nceurred should satisly the Trial {hamber
that the alleged conlemnor acted with an intention to commit the crime of contempt.” in the
Chamber’s view the defence fails 10 show such spectfic intention on the parl of the
Prosecution counsel. Considering all the circumstanves of the case, the explanations provided
by the Prosceution in its response as well as the views expressed by the Prosceution Counsel

in court concerning the mability of the Defence to provide the Prosecution with the judicial

* ixhibil P-67 and Annex [ of Motion, Letter sent 1 bartin Ngoga by Mohamined Ayar, Senor 1epal (MTicer,
16 April 2007, Filed Strictly Confidential,

W hibin Po6R and Armex [1 of 2Moien, Letter om0 Marin ¥eoga by Mohammed Avat, Sendor Legal GFficer,
19 April 2007, Filed Srictly Confidential.

Npzrgsecutor v. Pasline Spiramasuhule & Arsene Shalom Nrakobali, Case o, WTRO7201-T,

Swhain Nsabimana & Alphonse Nteafrvaya, Case No JCTRAGT-29-T, Joseph Kamvabashi, Case No. [CTRA%6-
LS.T, and Flie Neoywmbaje, Case No. ICTR-26-8-T, Decision en the Prosecutor's Further Allegations uf
Contempt (T}, 30 Movember 2001, para 20,

Drosecutor v. Siméor Nehamihigo, Cuse Wo, ICTR-2001-63-T LX) }[ El
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records of the Witnesses. Considering zll the circumslances of the cass,  including the
explanations provided by the Prosecution in its Response as well as the views expressed by
the Prosecution Counsel in court concermning the insbility of the Defence to provide the
Prosecution with the judicial records of the witnesses it intends to call,’™ the Chamber
concludes that the Prosecution did not inlend 1o disclose the fact that the Defence was intend
1o cul! those witnesscs to tostily before the Tribunal and therefore breach the Chamber's

arder.

11, Concerning the Jefence’s request to vary the pratective orders, the Chamber does not
find that the Prosecution's failure to comply in pan with the protective orders amounts to a

new fact or material change thereby warmanting the exceptional remedy of reconsideration.

12.  Fhe Chamber remimds the Defepee of ils mandatory ohligation 1o pravide the
prosecution with the information stipulated in the Protection order for prolective measures fur
Defence witnesses issued by the Chamber, This was in the interest of justice and served dual
purpases of profection and facilitating the prosecution conduct of iis own investigations. The
{Chamber notes that Defenece has [wiled to abide by its mandatory obligation 1o disclese the
information regarding the identities of its prospective witnesses prior Lo the commencement
of its case. The Chamber notcs that the Defence fled a motion for reltel fram its obiigations
o discloge information to the Prosccutor arising from the Chamber's order lor prutective
measures on 27 July 2007 just before the start of the peried in which it was required to abidy
by its dischosure obligation. The Chamber has not adjudicated on the Defence mobion for
relicf from its disclosure cbligation, and therefore, the Defence canmot be sanctioned for
C{:mravcﬁing the order of the Chamber, The Chamber reminds the Defence the imporiance of
abiding by its disclesure obligation mandated by its protective order. Failure to disclose such
information. Wil significantly impair the ubility ol the Prosecution o conduct s

mvestigations in a meaming ful manner.

12 %ay 3 2007, Englsh version, Status Conference, p. § lines 28-33,

2 Barupugwiza, Decision (Prosceutor's Request for Review or Reconsideration) {AC), 31 March 2000, Separate
Opinien of Judge Shababudden, patas. 4-5; Dergusnra of al, Diecisnn on Reconsideration of Order 10 Reduce
Witness 1ist and on Mation tor Contemnpt for Wielation of that Order (TCY 1 March 2004, para, | 1 Hagoesera cf
ol Decisiun an Defenee Motion for Reconsideration of the Trial Chamber's Decision and Scheduling Omler of
5 December 2000 {TC), 18 July 2003, para. 25 Rule 73{1) af the Rules reads: An application 1o a Chamber 1o
reseind. vary oF JUEMent protuctive measwres in cespect of 2 vicln or witness may be dealt with either by the
Chamber or by a Judge of that Chambey, and any reference in this Rule to "a Chamher™ shall inchele @ reference
w "2 Judge of that Chamber™,

Prosecutor v. Siméon Nohamihige, Case Moo [CTR-2001-63-T LA
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13, The Chamber is of the view that it is inappropriate [ur the Chamber Lo prohibit the
Prosecution from obtaining the judicial records of Defence witnesses, The Chamber finds it
reasonable to conclude that where the Dofence fails or is not well placed w provide the
information in question 1o the Prasecutar, the Prosecutor should be permitted 10 use its awn
elors 0 secure such information. The Chamber views such mfomation as an indispensable
tnol in assisting the Chamber to assess the credibility of the Delence withesses and also assist
the Prosecutor 10 raist issucs regarding the veracity of the Defence witnesses,” However, as
the Jurisprudence of this Tribunal has consistently held and the protection order Issucd by Lhis
Chamber specifically mandates. the Prosecutor must seek out the information regarding
prospective Defence witnesses in a manner which does not reveal thut the subject of the
inguiry is a prospective Defence wilness in contravicty with the Protective orders including

the fact that the individual will be called {0 tostify before the Tribunal.

FOR THE ABOYE REASONS, TIIL CHAMEER

I. DECLARES that the Prosecutor has viglated the Chamber’s Deeision on Defence
Mation for protection of Defence witnesses dated 20 March 2007,

(L. RFECALLS the Prosccution’s obligations under its Decision ol 20 March 2007

[I. DENIES the Defenee request 1 the Chamber tn determine whether the
Prosecution bas commitied contempt of court.

IV. DENIES the Defence Request to vary the Chamber’s Decision of 20 March 2007;
and accordingly

L ORDERS the Delence to disclose immediately the identifving information of all
the witnesses it intends to call during the next trial] session.

" See, ez, Bagasera of af, Decision on the Kequest for Documents Ansing from Judicial Procesdings in
Rwanda in respect of Prossemtion Witncsses (TCY, 16 December 2003, para, 7 Bapitishema, Decision en the
Request of the Defence for an Order for Dhselosure by the Prosecuter of the Admissions of Guilt of Wilness Y,
7, und A4 (TCh 8 Tune 2000, paras. i0-11.

Hrasecutor v. Simrdor Nehemibize, Case Mo, ICTRI0H £3.T
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Arusha, 10 August 2007, done in English.
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Dennis C(’fdﬂ Byron

Presiding Judge

i,

With the consent and on
hehalf af
Gberdan Gustave Kam
Judge
(Absent during signature)
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