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INTRODUCTION

1. The tnal against Emmanuel Rukundo commenced on 15 November 2006, The
Prosecution closed its case on 12 March 2007 On 7 May 2007, the Chamber ordered the
Delence to begin its case on 2 July 2007." The Chamber also ordered to hear Prosecudion
Wimess BLP and the Defence investigator Mr, [Léanidas Nshogora on the circutnstances
surrounding their alleged meetings.” Afler having learnt of the detention of Mr. Nshogoya by
Rwandan authoritivs, the Chamber issued 2 propric maiu Order under Rule 908is for the
temporary transfer of Mr. Nshogoea to the Fribunal’s detention facility. 1 On 29 June 2007,
the Detence liled several Motions requesting, infer afia, a slay of the proceedings citing the
detention of Mr, Nshogoza by the Rwandan authorities®, and on other issues connected to the
scheduled appearances belore the Chamber of Prosecution Witness BLP and Mr. Nshogoza.,
The Prosecution also [iled 2 Motion on 2 July 2007, requesting that the 1Jefence not be
allowed (o contact Mr. Nshogoza during his stay in Arusha.” On 2 July 2007, following
Witness BLI's testimony i which he stood by his carlier testimony of November 2006, the
Chamber indicated that the Registry would be instructed 0 conduct an independent
investigation into issues related to Witness BLEP s alleged recantation of his testimong.”

2. On 4 July 2007, the Chamber rendered a Decision on the issues raised hy the Parties
in their Motions of 29 June 2007 and 2 July 2007.” and pranted the Duefence an adjoumment
until 9 July 2007 to commence its case. The Chamber also ordered the appomtment of an
interim mvestigator for the Defence team, in light of the temporary unavailability of Mr.
Nshogoza. lFurthermore, the Chamber permitted the Delence to make contact with Mr.
Mshogoza duting his stay in Arusha for the limited purpose ol handing over documents and
informaltion peraining to the substantive Defence case.® At the Defence’s reguest, the
Chamber subsequently exiended the period of Mr Wshogoza's stay in Arusha on wo
pecasions until 19 July 2007 to permit the Defence to consult with him.” In its 4 July 2007
Decision, the Chamber instructed the Registry to conduct an investigation into the alleged
false testimony of Witness BLP and related issues. The Chamber denied the Defence
requests for a concomitant hearing of Witness DLP and Mr. Nshogora and to obtain their
Rwandan judicial dussicres. a

3. On 11 July 2007, the Defence filed the current Motion requesting the Chamber to
grant certification to appeal all aspects of the Decision of 4 July 2007 {the “Impugned
Decision™. " The Delence atleges that the Chamber dealt with some requests in a prejudicial
and unsatisfactory manner. 1 also claims that the Chamher failed to substantively deal with
several signilicant Defence requests made ia the Motions filed on 29 june 2007." 'Ihe

Y Seheduling Order following the Pre-Defence Conlerence (TC) 7 May 2007

* Deeision vn Defince Motion to Recall Proscowlion Wimess BLE (TC), M) Aprtl 2007,

* Proprie More Order for the Transfer of 8 Detained Witness (TC), 27 June 2007,

3 Urgent snd Strictly Confidential Defence Request for a Stay of Proceedings, Gled oo 29 June 2007

* The Prosecuter's Request for Directives as to the Evidentiary Hearing of Detained Witness Léonidas
Mshopoza, flad on 2 Tuly 2007,

" Oral Decision (TC) T2 July 2007, p, 35 11C8).

T Decision on the Motions relating to the Scheduled Appearances of Witness BLI and the Defence Investigator
(TCYL 4 Jaly 2G0T (- Dhecision al 4 July 20077,

® Decision of 4 July 2007, p-a.

TTO9.07.07, pp.29-30: T.12.07 07, p.89 French transcript).

' Decision of 4 July 2007, p.5.

" Degision of 4 July 2007, p.5.

" Request lor Certification to Appeal the Trial Chamber's Decision of 4 July 2007, filed oo 11 July 2007
{"Defence Motion™.

" Defence Moiion, p.l.
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Defence filed a Corrigendum 1o its original Motion on 12 July 2007." The Prosecution filed a
Response on 16 July 2007."% The Defence filed a Reply on 18 July 2007.® The Prosecution
filed a further Response on 20 July 2007, I’

SUBMISSIONS

4, The Defence submits that the adjournment granted by the Chamber in the Impughed
Drecision was not sulficient 10 provide for the requirements of the Defence, which was
proceeding in the absence of its investigator. ‘The Defence also claims that assistance from
the Registrar by way of appointment of an interim investigalor was a “band-aid solution to a
very serious crisis.”'* With respect to the issue of immunity. the Defence alleges that the
Chamber refused to recopnise Mr. Nshogoza’s mission stitus while he was amested in
Rwanda and avoided addressing the issue in the Impugned Decision.’ In its request for
certification. the Defence attaches a2 copy of the work programme of Mr. Nshogoya to
demonstirate his mission status.™ The Defence also seeks clarification of the Chamber's order
for an independent investigation. The Delence further states that the Chamber had eftectively
denied its request for the Rwandan judicial dossiers of Witness 131.P and Mr. Nshogoza, The
Defence additionally argues that the Impugned Decision docs not address their request for
access Lo the report preparcd by Ms. Loretta Lynch in the Kamuhunde affair.?! With respect
o the concomitant hearing of Witness BLF and Mr. Nshogoxa, the Defence claims that the
Chamber nusunderstood its request in this regard, and clarifics that it requested for Mr.
Nshopoza 10 be heard immediately following Witness BLP.* As a last issue, the Defence
states that the Chamber failed to recognise the violation of protective measures by the
Proseculion in its Decision of 4 July 2007, and that this failure could destroy the Defence
case.*? The Defence claims that all of the above issues affect the fair and expeditious conduc
of the proceedings or the vutcome of the trial and a resolution of such issues by the Appeals
Chamber would materially advance the proceedings.

5. The Prosecution, citing Decisions in Myiramasufivke of o, argues that the Defence
Motion for certification is time barred since it was not liled within the seven day time period
stipulated by Rule 73(C} and should therefore not be considered by the Chamber.™ In its

* Corrigendum o the Reguest for Certification 10 Appeal the Trial Chamber's Ducision of 4 July 2007, filed on
12 JTuly 2007 {Corrigendum™},

** Prosecutor's Respanse to the Delence Request for Certification to Appeal the Trial Chamber’s Decision of 4
July 2007, filed on L6 July 2007 - Prosecution Respunse™),

“* Reply to Prosecution Besponse dated 16 July 2007 (0 Defence Regquest for Cortfication 1o Appeal Chamber 11
decision dated 3 Tuly 2007, Mled on 18 Tuly 2007 [TRefence Reply™).

T Prosceutors Response to the Defence Keply dated 18 July 2007 in responsc i Lhe Prosccetor’s Response on
the Defence Reguest For Cartification to Appeal Chamber [1 Decisivn dated 4 July 2007, flled on 20 July 2007
{Prosecution Further Response’)

? Detence Mtion, paras. 9.10.

" Defence Motion, para. 24,

:'“ Anngxe A, Defence Motion.

' Vefence Motinn, paras. 39,40, 56,

! Nefence Motion. paras. 47, 45,

= Defence Mution, paras, 60-63,

“ Prosccetion Response, Proscoudion Further Response; Prosecwror v Pauling Nyirgmasufivkn and Arseng
Shedom Niadobali, Ioint Case No. ICTR-98-42-T, Decision on Arséne Shalom Wiahobali's Motien for
Cedification 10 Appeal the “Decision on the Delence Motion o Modify the List of Defence Witnesses for
Arstne Shalom Miahobal(™TCY 26 September ZO05 Prosecutor o Arséme Shelom Naboboli ond Pasiine
Mytramaswhuko, Joint Case No. IWCTR-9342-T. Decision on Arséne Shalem Niahobali's Motinn for
Reconsideration of the “Decizion on Arséne Shalom Ntahobali's Metion for Certilication to Appeal the
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Reply. the Delence states that it is the longstanding practice of the Tribunal to commence the
seven day time period for filing a request tor certificalion on the day {ollowing the filing of
the Impugned Decision, and refers 1o case law in that cegard.®

DELIRERATIONS
() Preliminary f5swes:

f. The Chanmber finds that the Defence Motion was filed within the time limits set forth
in Rule 73(C) and will therelore consider the Motion.

7. The Chamber, however, nates that the Corrigendum, filed by the Defence on 12 July
2007, substanually cxpands the argoments of the Defence, paicularly in respect of the
Prosecution's Request for dircetives on the evidentiary hearing of Mr. Nshogoza and on the
issue of protective measures.®™ The Chamber recalls that & Corigendum is usually filed ta
cormrest typographical and prammatical errors or inaccurate referemces, and not 1o make
substantial alterations 1o the pleadings in the original motion.®” If the Defence intended to
make diflerent substantive arguments separate {rom those presented in the original Motion, it
should have sought leave o do so within the time-period provided for under the Rules. No
such application having been made, the Chamber finds that the Corrigendum was filed out of
time. The Chamber will therefore only consider the Defence’s original Motion filed on 11
July 2007.

B As a funther preliminary 1ssue, the Chamber notes that the Delence Motion filed on 11
Tuly 2007 bears only the signature of the Co-Counsel for Rukundo, and not that of the Lead
Counsel. Aricle 15(E) of the Dircetive on the Assignment ot Defence Counsel states that
Lead Counsel must sign all the documents submitied (o the Tribunal unless he or she
authorises Co-Counsel, in writing, to sign on his or her behalf. The provision also siipulates
that T.ead Counscl bears primary responsibility for the Defence.”® The Chamber considers the
sole signature of the Co-Counsel on the Moiion, in the ubsence of specific authorisation to do
30, 10 be very unusual practice and instruets the Delence 1o comply with the ahove provisions
i its future submissions before the Chamber.

9. Finally, the Chamber notes that the Defence Motion contains several requests lor
clarification of the Impugned Decision, in addition Lo the requests for cemification. Since the
primary issue betore the Chamber is that of certification. the Chamber will address the issues
of clarification only to the extent necessary.

{1i) Stemdard for Certification:
10, The Chamber recalls Rule 73{B) as the relevant provision for certification. which
reads as follows:

Decisions rendered on such motions are without interlocutory appeal save with
cerlification by the Trial Chamber, which may grant such cenifigation if e decizion
involves an issioe that would significantly affect the fair and expediticus conduct of the

*Decision on the Detence Motion o Modify the List of Defenge Withesses for Arséne Shalum Ntahobali " {TC).
12 October 2005,

“ Defence Riply.

~ Sec Corrigendum, paras. 48, 49, 50, 55, S8, 61, 67, £9. 70, 70, 72, 73, 74, 78, 79, 80, 81, 82 and the prayers.

T Ferdinand Nakimany, Jean-fosco Baranvugwiza awd Hassan Npece v The Prosecuer, Case No. ICTR-39-51-
A, Decision un the Appellant Jean-Bosco Batayagwiza's Corrigendum Motions of § July 2006 (AL 30
October 2006, p.2.

** Article 15(F), Directive on the Assignnient of Defence Connsel, as amended on 15 May 2004,

Progeeutor v, Emmanie! Rukeado, Case No. ICUR-2001-70-T — 4
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proceedings or the outcome of the wial, and for which, in the vpinion ol (e Trial
Chamber, an immediate resalution by the Appeals Chamber mey materially advance the

proceedings,

11.  The Chamber notes the principle that decisions rendered under Rule 73 are “wathout
interlocutery appeal”™ and that certification to appeal 1s an cxeeplion 10 that general principle.
Certification may be granted when the two criteria set out in Rule 73{B) are both satisfied ™
First, in order to excreise the discretion confermed to by Rule 73¢13), the Chamber must be
satisfied that the Impugned Decision invelves an issue that would significantly affect the fair
and cxpeditious conduct ol the proceedings or the owtcome of the trial. Second. the moving
party rmust satisfy the Chamber that an immediate resolution by the Appeals Chamber an the
155U may materially advance the pmcccdings.m

fiii) Stav of Proceedings:

12, The Chamber reminds the Defence thal the purpase of the adjournment granted prior
to the commencement of the Defenee case was to facilitate the handowver of relevant
information from Mr. Nshogora 1o members of the Defence team and the new investigalor,
The Chamber recalls that unhke the right to Counsel, an accused person has no right to an
investigator under Anicle 20(d)}d}. The appointment of the investigator is based on
discretionary powers of the Registrar as manager of the Tribunal’s legal aid programme. ™
The Chamber also notes that once the Pre-Defence Brief has been submitted and the idefence
case has started, the role of the investigator, afler having guided the team o this stage, is
sipnificantly limited. Tunher, the Pre-Defence Brief in this case which includes summaries of
the anticipated testimony of Delence witnesses shows that the investigator has conveyed the
fruits of his investigation on the witnesses to the Defence team. To Lthis extent, the Chamber
finds unconvincing the continuing insistence of the Defence thai it is not in a position Lo
proceed without its investigator, and that only Mr. Nshogoza can serve the interests ol the
defence. The Chamber reminds the Defence that the primary responsibility for the case lies
with the Lead Counsel.

3. The Chamber recalls that the issue of stay of proceedings as it relaley to the gencral
conduct of proceedings falls within the discretion of the Trial Chamber.™ The Defence
requests certification to appeal this issue on the gmunds that the Chamber ought to have
taken into account the ¢risis siluation in which the Defence found itself as a result of the

 Prosecutor v Angustin Bizimngn, Atguviin Nefindifiyimona, Frangois-Xuvier Nowwonemere ond Innocent
Sagodrary, Case Mo, ICTR-00-56-T, Decisiun on Szzahutu’s Request for Certification to Appeal the Decision
duted [5 May 2003 Dicmissing Applicant’s Request for Exclusion of Wilnesses LMC, DX, BB, GS, CJ and
GHEQETCY, B June 2005 (Ndindilivimang o ol Decision of 9 fune 2005), para. 16; Prosecwror v dugusein
Bicimumgy. Awgnstin Neftadilivimana, Froncon-Xavier Newwonemeye ond francemt Sapobuis, Case Mo, [CTR-
00-56-T. Decision on Ndindilivimana's Reguest for Certification o Appeal the Chamber's Decision dated 21
Seplember 2005 (TC), 26 Oclober 2005, para 7. Prosecuror U Awsnstin izimmenmn, Avprrein Nedfaditipimana,
Fraapois-Xavier Mzaworemcye and fnnocent Nopghuwrn, Case Mo, WOTR-00-56-T, Decision on Dizimungu's
Mation for Certification to Appeal (he Chamber™s Cral Decision of 2 Febraary 2008 Admining Part of Witness
GFA’s Conlussional Statement i Evidenee(TCh 27 February 20046, para. 11,

*Nedimdifivimena et ol Decision of & June 2005, para, |6; Prosecutor v. Théoncste Bagnsora, Gratien Kabiligi,
Alovs Maobakuze aad Anatole Msemgdowmva, Case Mo, ICTR-98-4|-T, Decision on Hagosora Request foc
Certification concerning Admission of Prosecation Fxhibit P-417(TC), 13 November 2006, pard. 2: Proscowlor
v Edunard Karemera, Mathicn Npirumparse aad fvseph Nzprorera, Case Noo [CTR-08-44-T, Decision on
Heﬁ:nce Mation for Certification o Appeal Decision an False Tesimany(TC), 23 March 2007, paras. 3. 4.

T Prosecufor v, Awgnsdin Sizimpnge, Cage Mo, ICTR-00-56-T, Decision on an Application for Review of the
Registrar's Decision Denying the Requesicd Assipnment of Emmanwe] Rwirangira as a Defence
Investigator{CHTice of the President), [0 Junc 2004, p 4.

" S Thareisse Mivunyl v, The Prosecwior, Case Wo, ICTR-Q0-53A-ARTHOY, Decision on Interlocwory
Appeal{ AC), 29 May 2006, para.3.

FProvecuior v. Esmmenue! Bukunde, Caze Mo [CTR-2001-70-T P# a 5
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arrest of its investigator, and stayed the proceedings until such time the crisis 1s resolved. The
Chamber agrees that as a fundamental right under Aricle 20 of the Statute, the issue of
sufficient time for the preparation of the Defence could significantly aflect the fair and
expeditious conduct of the proceedings ot the outcome of the trial. However, having regard to
the stage (he trial has reached and the uncentdinty as to when criminal procecdings pending in
Rwanda against the Defence investigator may end, and the ‘crisis resolved’, the Trial
Chamber is not convineed that an immediate resolution of the issue of stay by the Appeals
Chamber would materially advance the proceedings. Conscquently, the Defence request for
cerlification iy denied,

fiv} femmanity of Defonce bnvestigator:

14, With respect 1o the Delence request tor centification on the guestion of immunity. the
Chamber particularly notes thal contrary (o the Defence claim, it did not fail 1 address the
issue of immunity, Instead, the Chamber found that it was not in a position to address the
issue since the request for a ruling on immunily was inadegualely documented by the
Defence. ™ The Chamber notes that the Defence now provides, by way of Annexc A, the
work programme of Mr, Nshogoza. However. the Defence’s failure to attach the supporting
documents with the original Motion is not remedied through the belated provision of one
document attached to the request for cemification. The Chamber therefore tinds that the
critenia lor cemification are not satisfied in respect of thiy prayer.

fv) fvesifration.

15, With respect to the Delence request for certification on the issue of the independent
investigation ordered by the Chamber, the Chamber nows that the Defence requests
cerlification 1o the exient that the investipation ordered by the Chamber is not ‘independent’
m the sense of an wvestigation conducled by an individual or institution net connected 10 the
Trbunal. The {Chamber reiterates that an investigation by the Repistrar under the
circumsiances of the case falls squarely within the purview of the Rules. The Rules, however,
do not require or envisage that the person or institution condueting the investigation must be
unconnected to the Tribunal. By ‘indepondent’ investigaaon, the Chamber meant an
mvestigation by a person or institution other than the Trial Chamber itself. The Chamber
therelore denics the request for certitication on this tssue because the Llelence has not shown
that it could affect the fair and cxpeditious conduct of the proceedings.

(vi) Reguest for Sudicial Dossiers and Concomitant Hearing:

16. The Chamber recalls that in the Impugned Decision, it ruled that the dossiers were not
necessary for the limiled purpose of the inquiry that the Chamber was gaing to ecmbark upon
with respect to the alleged recaniation by Witness BLP of his prior testimony. The Chamber
has, prior 10 the date of the Impugned Decision, already heard Witness BL1, Further, the
Chamber 15 vet o receive the resulls of the investigation it ordercd ot 4 July 2007, which
entails a possibility that Witness BIP and Mr. Nshopoza may still appear before the
Chamber. The Chamber considers that both the requests for the judicial dossices of Witness
BIP and Mr. Nshogoza and the recall of Witness BLP and Mr, Nshogoza are not precluded al
this point in time. [urther, requesis for repons relating to the investigation may become
relovant afier the resaits of the Investigation tnio the related issues are known, The Chamber
therefore denies the roquest for certilication on this issue because the Delenee has net shown
that it could affect the fuir and expeditious conduct of the proceedings. The same reasoning
applics 1o the Defence request Tor ceification on the issue ol the concomitant hearing.

fﬂ\'.

Prosecunior v. Emmrcnuel Rukordy, Case No LIOTR-2000-70-T o

" Im pugned Decision, para. 7.
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fuein} Profective deasures:

17. The Defence requests certification on the issue of protective measures on the ground
that the Chamber did nol recounise the seriousness of the violations by the Prosecution and
merely remninded both Parties of the need 1o respect such protective measures. The Chamber
reminds the Defence that the mandate of (he pending investigation includes an inquiry into
the alleged violation of protective measures. Thetetore, it would not have been appropriate
for the Chamber to arrive at a conclusion regarding such vielation, it any. until the conclusion
of the investipation. The Chamber finds the request for certification on this issue does no
meet the requirements under Rule 73(13).

fufit} Defence contace with Mr. Nvhogozu:

18, The Defence claims that the Chamber’s ruling on the Prosecution’s request not to
permit contact between the Defence and Mr, Nshogoza is highly prejudicial 1o the Defenee.™
The Charmber {inds that the Defence has not adequately addressed why it finds the Impugred
Decision prejudieial in this aspect. The Chamber theretore dues not need to consider if
cerification should be granted in this aspect.

FOR THE ABOVE REASONS, THE CHAMBER
NENIES the Delence Motion in its entircty,

Arusha, 25 July 2007 3

Gk Nend 9Lk

. B ,..--—"'_'_-_._
soka de Silva T Tairhrid Hikmet Seon Ki Park
Presiding Judge Judge Judge

[Seal of the Tribunal]

™ Diefence Metion, para 66.
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