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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

SITTING as Trial Chamber I, composed of Judge Erik Mese, presiding, Judge Sergei
Aldcksecvich Eporov, and Judee Florence Rita Arrey;

BEING SEIZED OF the Defence “Requéte en modification de la liste de témoin™ ete., [iled
on & July 2007,

CONSIDERING the Prosecution Response, fited en 6 July 2007;

HEREBY DECIDES the motion.

INTRODUCTION

L. The Defence requedts that the Chamber allosw it to amend its witness list by adding
two wimesses and removing thirteen others. Specifically, the Defence proposes to add
Wimesses PAT and PER, and to remove Witnesses NIB, HGG, TOP, GAZ, POT, NAH, LIP,
RAP, KIC, PMS, PIN, HEC, and the proposed expen witness. Kent Reoach. The two new
witnesses were only recently discovered as a resull of furher investigations conducted
following the refsal of several Defence wamesses to testify. According to the Defence,
allowing the proposed witnesses’ evidence is material to its case and adding them at this
stage would not prejudice the Proseculion.'

2 The Prosecution opposes only the late addition of Wilness PER, stating that the basis
af justification to add this witness is flawed because none of the witnesses being withdrawn
were slated to cover the matters included in his lestimony.?

DELIHERATIONS

3. On 17 May 2007, the Defence began presenting its case. Rule 73 fer {E) of the Rules
of Procedure and Evidence allows the Defence to request to amend iLs witness list afier the
slart of its case, “if it considers it to be in the interests of justice”™. In deciding such requests,
the Chamber has been guided by considerations of the interests of justice and the existence of
good cause. Relevant factors considercd were the materiality and probative value of the
testimony in relation to existing wilnesses and allegations in the Indictment; the complexity
of the case; prejudice 1o the opposing party, jusiifications for the late addition of wilhesses;
and delays in the proceedings.*

4. According to the Defence, Witness PER was present dunng the events alleged at
Sainte Famille Church, and is able to provide direct testimony about the mle of the Accused
there. In panicular, the wimess will explain (hat the Accused came accompanied by soldiers
of UNAMIR, 1n order 1o protect the refugees. [t is submitied that Witness PER will replace
the testimony of Witnesses NAH and POT.*

! Mation, paras. 7, 26, 32

2 Response, paras. 3-5.

¥ Prosecuior v fagosora ef gf., Decision on Msengiyumva Motion for Leave to Amend Hs Witness List (TC), 6
June 2006, para. J; Bagosare ot ol . Decision on Defence Mations 1o Amend the Defence Witness List {10C), 17
February 20068, para. 4; Prosecutor v. Mpambara, Decision on the Prosecution's Request to Add Witness AHY
(TC), 27 Seplemnber 2005, para. d; Dagorore of af, Deciston on Prosecuter's Metion for Leave 1o Vary the
Witness List Purauant to Bule 73 ks (E) (TC), 21 May 2004, para. §; Prosecutor v, Nakimana et af, Decision
on Lhe Prosgoutor's Oral Motion for Leave to Amend the List of Selected Wimesses (TC), 26 Jupe 2001, paras.
1720

 Muolion, paras. 8-9, 18. é A/
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5. Witness PAT was in charge of a battalion in Kigali-Ville and will testily about the
military sitvation in Kigali. According 1o the Defence, he will explain the relationship
between the Accused and (he military forces and that it was impossible for the Accused to
pive orders 1o the army. It is submitted that his testimony would caunter cerlain points set out
in the Indictment.’

6. The Chamber tinds that the evidence of these two wilnesses could be material to Lhe
Defence case as it relates to charges in the Indictment. 1t relates to the Sainte Famille events
end the ability to give orders that the Accused allegedty exercised, on which there 33 Jimited
direct testimony for the Defence. The will-say of one of the wiinesses that the Defence
wishes to withdraw, Witness NAH, does stale, albeit briefly, that that witness would have
testified to the role that the Accused played in the Saint Famille events. Witness PER is now
called 1o replace that testimony.

7. Adding two Defence wilnesses will not cause any delay of the trial, especially given
the number of witnesses Lhat are being withdrawn, The two new wimnesses will testify during
the forthcoming session {22 August to 7 September 2007}, which will take place more than
one month from the date of this decision.

FOR THE ABOYE REASONS, THE CHAMBER

GRANTS the Defence leave 1o vary its witness list by adding Witnesses PAT and PER, and
by removing Witnesses NIB, HGG, TOP, GAZ, POT, NAH, LIP, RAP, KIC, PM5, PIN,
HEC, and the proposed expert witness, Kent Roach; and

ORDERS the Defence to disclose the identification details of Witnesses PAT and PER, as

well as summaries of their anticipated testimonies, immediately upon the filing of this
decision.

Arusha, 12 July 2007

Erik Mose Sergei Alekseevich Egorov Florence Rita Armey
Presiding Judge Judge Iﬁ . /,1 Judge

* Motian, paras. 19-20, 23,






