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1:-\TRODtiCTION 

I. The trial in this ca;c started on 19 September 2005 before Trial Chambet Ill 

composed of Judges Dennis C. M. Byron, presiding. Emile Franci~ Short and Ubcrdao 

Gustave Kam_ The li>urth rrial ses;ion concluded on 13 December 2006. 

2. As a result of Judge Short'.< withdrawal from the ca~c in January 2007, Judge Vagn 

Joensen joined the bench in June 2007 as substitute judge 1 The fifth trial session started on 

12 June 2007. During this ;cssion, the Prosecution intends to call 16 witnesses. including 

Witnc;; AXA. 

3 On 1 I June 2007, Joseph Nzirorcra filed a motion to exclude the testimony of this 

witness_' The Prosecution opposes the motion in it; entirety.' 

DISCl'SSION 

4. Joseph 1\ zirorera subm!ls that contrary to the Chamber" s order of 14 September 2005. 

the Prosecution hao not used its best ciTorts to obtain and disclose to the Defence the 

Rwandan judicial records of Witness AXA 4 To evidence the existence of judicial records of 

the \liitness. 1\zirorcra relies upon a statement to the Office of the Pro~ccutor 1n which 

Witness AXA stated that he had pleaded guilty for hi:; role in vanou:; attack> of the Kihuye 

prcfcctur~ and that '"[he[ ha[d[ mmtioncd that Karemera helped [them] to get weapons to 

commit the genocide ... Joseph J\zirorera explains that he attempted to interview the witneo~ 

in Rwanda to identify hi~ judicial records himsell' but that h~ failed to ohtain the correct 

authorkllion to get access to the witness:' 

5. Joseph 1\'lirorcm ~ubmits that he is prejudiced by the Prosecution'~ failure to usc tiS 

best efforts to obtain these judicial records as he will be required to cross-examine the 

· Sec Pm1ec-uror v f:Jo!mrd Ku"m••ru, Mathieu Ngu·wnpal.<e . .!o<eph S"mrera ("Ka1·emera e/ a/."), Ca>o No 
lCTR-9S-44· T_ Dcmion on Contmuation of the l'rooecdmgs ( l'C)_ 6 March 2007; Karemm' et a! , l.lccision on 
Appeal> pu,uant to Rule I) h<> (D), (A(") 20 Apr!l 2007_ Judge Joon,cn "'"'.mom m on l M.t)' 2007 ond 
certifLed tlmt he had familLari<Cd llimself with the record of the proceedings on 3 June 2007, see Kuremera el 
a/ .. CcrtlfLCOiton Mthe l'anuliari"'""" with the Record of the Proceeding; 8 Jun~ 2()(]7, 
'Joseph Nmmcra'.< Motion to Exclude restunony of Wttne>< AXA. tiled on It June 2007 
' Pn»o<ulor's Response to Jo,eph N?irorera'; Motwn to Exclude the Tc"imony of Witne" AXA. lilod on 18 
Junc2007. 
1 Kan:mera e/ a/. Doct<ion on the Mol!ons to Cornptl ln>pcction and Di;clo'""' and teo Direct Witno<> to flring 
JudicLOI hnmigmtion Records ( l'C). 14 September 2005, pam_ !I_ 
' Nmorcm '> lo1otion, footnote 3 

Prosecufor ' i:douard Kuremera •. \fm/ueu Ngmm>pa!.« and Jo.~<ph N=imrem, Case No lCTR-98-44-T 



2~l1~ 
Deci<Wn on Joseph N=~rurem ·, Molio" to F_xc/udo the l'e.wmony <1 WiTness AXA II Jull' JOOi 

"'itness without the benefit of his prior statcmmts. He therefore moves the Chamber to 

exclude the anticipatcJ testimony of Witness AX A. 

6. In vic\\ of th.~ representations made by the Prosecution, the Chamb~r is ~atisficd that 

the Prosecution has made continuow; clfOns to obtain the judicial rcct>rds of Witness AXA. 

These efforts included se1·eral representations made by the Office of the Pr\>~ecutor to the 

rele1·ant RVvandan authorities. as well as correspondence and visits to these auth.uritte>. 0 The 

Chamber. however. recalls that since its Demion of September 2005. it clarified that "to 

comply with an order to use its best efforts to obtain informati1m about prior \\llness 

statements and/or judicial record~ Jfom Rwandan authorities, the Prosecution must in a timely 

manner conduct systematic inlervie\\s of the witnesses in order to diet! as detailed 

infonnation as possible as to whccn, where and by ·which authority they have been 

mterviewed, examined and/or tried and make inquiries to the Rw<tndan authoritic' w1th 

reference w the infOrmation thus elicited."1 

7_ The Chamber finds it rhcrdore necessary that the Pro8el'ution. as asce11ained in its 

Response, continues to me its best efforts to obta.in the judicial rc"orJs of Witnc" AXA. 

8. Exclusion of evidence. however. is at the extreme end pfa ;calc of mca;urcs m·ailable 

to the Chamber in addressing the prejudice camed to an Accused in the preparation of his 

defencc.1 In the present case, the Defence hM not shown that it has suffered any prejudice 

from the lack of disclosure of the judicial records of the witnc;s whi<:h would justify such an 

extreme r~medy. furthermore. where appropriate, the Chamber has discretion to rccal! the 

witness and therefore, cxclu~iun of the anticipated te;timon) of Witncs~ AXA it not 

warranted 

FOR THE ABOVE REASONS, THE CHAMBER 

I. DEl\"IES Joseph Nzirorcra ·s Ylotion to exclude the tcstnnony of Witness AXA; 

'ProS<ou[()r"s Re>ponse. para.2. footnote 2 
' Kuremem "' a/. Deci•ions on Jo<cph NLirorera"• Molion< lo Vac01c the Deo~,lOn on [)cfcnce _\lotion for 
';uhpoena' In l'rn<oocutilln II itn"""' "' boludo the l Nimnny nf Wionc"'"'' A \1B, ANU, A WJJ. A WI· FH, 
and KUV. and 10 poslpono I he tmimony of Witness ANlJ (TC). 14 Jtmc 2U07. para. 17. 
' K~remer~ er al., Doci.,on on Prn•ocutor'.< Notice of Delay in 1'11ing Ewerl Reporl of Profc>>or Andn~ 
Guicohdoua_ Defence Mo\Lon 10 Exclude the Wtlne>S" Tc"imon}. and Trial Ch•mhcr"s Order lo Slwv. Cou'c 
(I C), I february 2006. pm•. II, Karemera el of.. Demiun on Dolence Mo!LOn> to Exclude Testimony M 
l'rnfe'"" Andre Gu1ch•nu• (TC). 20 Apnl 2006. para 8, Karemera et al. DeCISIOn on tbe Defence Oral 
~otions for Fxdusion of XllM's Testimony. for Sanctions againsT the Prosecution and lxclu•ion of lvidenco 
out <ide the Scope of tho lnd!Ctmcnr (TC). 19 Oclobcr 2006. para 6_ 



II. RE Ql!FSTS the I'!Osecutionpursumtto Rule 98 of the Rule" to continue to use its bc>t 

efforts l' ohtain and disclose to !h~ Odence the Rwandan judicial raords pertaining to 

WLtness \XA_ 

Arusha. ! July ~007, don.c in En.glish. 

" J~ , v------- .:;------
ncnntsl M. Byron 
l'rc:;idlll! Judge 

0 

' -~ ~=/ 
Gberdao Gu,tavc Kam 
Judge 
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