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INTRODUCTIO~ 

1/.lu(l~lfY)_ 

1. The triHl in this case started on 19 September 2005 before Trial Chamber III 

composed of Judge> Dennis C :VI. Byron. prc;iding. Emile Francis Shon: and Gbcrdao 

Gustave Kam. The fourth. trial session concluded on 13 December 2006. 

2. i\s a result of Judge Short's withdrawal from the case in January 2007. Judge Vagn 

Joensen joined the bench in June 2007 as <ubstitutc judge.' The f1fth trial session <tan:ed on 

12 June 2007. 

3. On 1 I June 2007. Joscpl1 ::-.1/irorera filed a rwticc of non compliance by the 

Prosecution with it> disclosure obligations under the Rules of l'rocedure and Evidence 111 

relation to Prosecution Witnesses i\MC and ALZ. the latt..:r being scheduled to testify during 

the fifth trial se~~inn' He n::que~t> the Chamber to 11npose appr<lpriate remedial and punitive 

mcasuws lOr this violation. The Prosecution opposes the Motion.' 

DISCUSSION 

4. Joo~pb Nt.irorera submits that the l'ro~ecution has only di~dosed one statement 

respectively t(n Wimesses ALZ and AMC. while it appears that each of these witne<Scs had 

signed two further <latcmcnts as a result of interview< with the Office of the Prosccutm 

(""0 IY'). According to '\zirorcra, Witness AL7. advised his Counsel that he had been 

interviewed three times by OTP and signed statcmmts on each occa>ion. Witness AMC also 

declared to Nzirorcra's Counsel that he had provided three signed •tatcments to OTI'. 

Nzirorera therefore request, the Chamher to find that the Prosecution failed to ~omplv with 

its disclosure obi igations under Rule 66(A) (il) of the Rule• of Procedure and !:. vidence as tl 

never disclosed the other statements of Wimcsscs AL/ and A'v!C. and impose appropriate 

remedial and puniti,·c mea>ures f<.>r thts violation. 

' Soo· Prosecuwr v Edo11ard Karemcra. Malhte" Ngm;mpaH• . .Joseph Nzilorera ( 'Ka,·em•ra el al'"), c..,c :-lo. 
ICTR-93-44·1 . Dcmion un Cnotinualion of the Proccedmgs (TC). 6 M>rch 2007; K.aremera <'I ul .. Domion on 
Appeal> hrsuom 10 Rule I l b!.l (D), (/\C) 20 1\pnl 2007. Judge Jocn>cn "'"' """'" in"" 2 \lay 20n •nd 
ccrufied tltat he had familiamed h1msdf with lhc record of the proceedings on S June 2007. <ec Karemera el 
al .• Certitlcdtlon ufrhc hmiliari,ation wilh lho Rc,ord of the Procredmgs. 8 June 20U7, 
'Jo,.ph );>-irorero"; );otice of Y1olatwn of Rule 66 (A)(ii) for WitnO>Scs ALZ and AMC and Muliorl for 
Rcmcdiol and Punili'e \1ea.ures. filed on It June 20117, 
'Prosecutor'> Rcsron>c to Nzirorcra' Motion of II June 21107 S<tgg.,tLng AMC ond AU" disclosure violatmns. 
filed Orl I~ June 2007. 

Pm<Oculor v, idouard K~'emora, Mallrieu /l'gwump•ll'<' ~,] Ju.<eph .v,uorera. Cas. No. fCTR-98-44-'t" 



fkcL<ron 011 Joseph N:wv"'r~ _, .\fotron on Sollee vf Violalio" o{ R•dc 66 (Ail<r! for 
Wmwsse.\ AIJ and AMC. and for Remedwl and l'<mill\"e Mea_wre' 

251.-f I[ 
11 Ju(l' 200! 

5 Pursuant to the Rule 66(A)(ii) of the Rules. the Prosecul!on lS obliged to disdme to 

the Defence "'[n]o later than 60 days l:>ef\lll' the date o;ct for trial, copies of the ~tatements of 

all witnesses v..hom the Prosecutor intends to call to testify at trial [. _ ]"' 

6. According to the establu;h.cd jumprudence. the Prosecution has att obligation to 

dtsclosc the 11itneos statements that are in it• posse_,_,ion or which it has acceS< to' The 

Appeals Chamber held that "'something which ts not in the possession of or acce>sible to the 

Prosecution cannot be subject to disclosure: nemo lenelur ad impossibilc (no one i< hoWld to 

an Impossibility)'".! -1 hcrc!Ore, a document "hich ;, not in the pos;ession or accc,siblc to the 

Prosecution cannot he 'ubjecl to <.!Jsclosuru." 

7. In the present case. the Prosecution asserts that a review c>f its database has not 

revealed the extstence of any of the alleged statements. It submits that the fact that the 

witnesses \\ere met three times h} an OTP inve>tigator dues not mean that each time. a 

statement was dra!kd. 

8. In view of thC>C circumstances, considering that the Prosceution is also presumed to 

discharge tiS obligations in good taith.7 there i< n{l r~a<,on to helieve that the Pros.:cution has 

fatled to discharge its obligauon under Rule 66(A)(ti) by not disclosing {)\her Statements of 

Witnesses ALZ and A'v!C, which arc not f{mnd to be in its posse . .sion_ 1\"o remedial or 

punith·c measure> as requested by Joscph ;..!;.irorera arc therefore warranted. 

9. The Chamber also takes note nfthe Prosecution'; eommitmentto further inquiry on 

the matter and to disclose the said statements if they exist. 

' l'rosec·utor t· 1\m'i.,hem", Caw Nn ICTR-95-1-T. Dcoi'iQn nn preliminary motion filed by Defence (I'('J. 
6 '(o>ombcr 1996, ICTR Rcporl 1995-1997. pp. 29~-JOO: l'rooecutor v Seman=a. Caoc No JCTR-97-20-1. 
!leo IS ion on ~emon,-,a' MuLulil for Subpoenas, Dopo<illons and D"dosurc (l C). 20 October 20UU. /(Ill. Kq>u" 
1000, p. 2364 and '"G. par 38 (empha>i< added). 1\aremero el "', De,·ISiOI> on the l)cfoncc Kotttication ot 
Failure to Con1ply with -~rial Chamber Order and Motion for Remedial Meosur"' (TC). 20 Oc~>hor 200}, para<. 
5 and 9. l'rosec!>IOJ' ,. Nf)-<legcka. Case No_ ICrR-96-14-A. Judgement (AC), 9 July 2004. P"- 35 
' Pro>ecuror > ~'•Y•k;dw. Case -:o tC t'R·96-t4·A. Judgemem (AC). 9 July 2004. pdl. J 5. 
"l\orem2ra <I al , Decision on Disclosure of 1\litne>S Recontinnation Statement< (TC). 23 Fchruary 200', pams. 
6 and 7. 
' P1osecWon .'it) itogda, CO>c No ICTR·96·l4·A. Judgement (A C). 9 July 2UQ4. pat. J7 



V.c!Sion ' ' Jo:;"ph Smor~ca ·, l1o!W!I on ho"c" of v,of~<ic>" of Rule 66 (Ailn} !'or 
Wune"~" ILZ and AMC. omi for !lemed•al and p""'"'"" Measures 

FOR Tl OSE RK<\SOJ\-S, THE CHAMHER 

DEME~ Joseph Kzmnera's Motion in its cntirct;,. 

Am~l a, 11 July 2007, done in Engli;h. 

l- --- ~y-·---~---~ 
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