i~ H- oo
(2 - W8]

International € riminal Tribunal for Rwanda
Tribunal pénal international pour 3¢ Rwunda

[N Ty
AL AL

OR: ENG

TRIAL CHAMBER III

Before Judges: Dennis €. M, Byron, Presiding

Gberdao Gustave Kam

Vagn Jocnsen *
Hegistrar: Adama Dieng '
Date; 11 July 2007

THE PROSECUTOR

¥,

Edavard KARFMF.Ita
Mathicu NGIRUMPATSE
Joseph NZIRORERA

Case Mo. 1ICTR-9844-T

DECISION ONNEIRORERAS MOTION TO STRIKE PARAGCRAFPIH 251 (JF TITE AMENDED
INIHCTMENT AND E¥IRENCE OF ¥MBENSD MEETING [N GISENYI

Ruie 68 aof the Rules af Evidence and Procedure

Of(Mfce of the Prosecutor: Defence Counset for Edouard Karemera
[on Webster Liiar Liagne Mbave and Félix Sow
Alayne Frankson-Wallage

lain Morley Defence Counsel for Mathicu Ngirumpalse
Saidou N Dow Chaneal Hounkpatin and Fridérie Weyl
Cicrda Yisser

Sunkaric Ballah-Conteh Defenee Counsel for Joseph Nzirorera
Tekeh Sendze Peter Robinson and Patrick Nimy Mayidika Ngimbi




222

Drecision om Nzivewrern's Motiom to Steike Parageapt 25.2 of the Amended Indicemens - If fuly 207
and Evidence of MEND Meeting in Gisonyd

INTRODUCTTION

L. The trial i this case started on 19 Seprtember 2003 before Trial Chamber U1
composed of Judges Denors O M. DByron, presiding, Emile Francis Shon and Gherdao
Custave Kam, On |4 December 2006, that Trial Chamber requested, pursuant to Article 28 of
the Tribunal’s State, the Government of Rwanda to provide the Regisley with a copy of the
videotape of MRND raliies in Gisenyr which was purporiedly introduced during the trial of
MRND President Wellars Ranyi in Gisenyi, as soon as practicable. for disclosure to the
Defence.! The Chamber Further respecifully requested that should the Rwandan avthorities be
unable to comply with the Chamber's request, they inform the Repistry of this inability. by
31 Fanuary 2007, providing reasons why, In its Deegision, the Chamber noted ihe previous
elforts of the parties to loeate the videotape™ and hedd thar this videolape was relevant ta the
trial as the MEND meeting at Umuganda Stadium in October 1993 was alleged in paragraph
252 ol the Indictment, had becn the subject of the testimony of Frosecution witnesses XM
ansl TIH and that the former. during his testimony before the Chamber, had refered (o the
videotape in question and had acknowledged having seen it

2. On 19 lanuary 2007, Judge Short withdrew fram the case. Judge Vagn Joensen
joined the bench in June 2007 as substitute judge, 0 accordance with Kule t5 Ais (D) of the
Rules of Procedure and Fyidenee.”

3 On 11 May 2007, the Registrar filed submissions pursuamt to Rule 33(R) of the Rules
of Procedure and Evidence (“Rules™) in respect of the Decision of 14 December 2006, He
explained that in view of ensuring the implementation of the Decision, his Office had liaised
with the competent Rwandan authoritics, scit a representative on mission (o Rwanda to meet
with them as well as with representatives of the Office of the Proscecuror of the Tribunal
{*OTP™y in Kigali. As a result of his enquiries, the Registrar reportcd that the Office of the

Prosecutor General of Rwanda advised that the videmape had been handed over to an

Y Prorecuir v Fdorard Karemoen. Mathicy Npirpnpoise amd Joreph Nzirorera (" Koaremera ef @ ') Deciston
on Mefence Motion For Reguest o Coopenution b Government ¢of Rwanda: MREND videotaps (TC, 14
Trecemnber 2006 (Decision of 14 December 20067

* lhiod |, para. 6.

! dhidt, prra. A, )

e Progecutor v falmgend Karemare, Moathien Sgerampose. Josepd Neiroreea CKaremerg o af ™), e No,
WTR-9%-44-T. [xcision on Continuation of the Procesdings (1), & March 2007 Kawstees ef all, Docision vn
Appeals Pursuant to Rule 13 &is (130 (AC) 20 April 2007 Judge Foensen was sworn in an 2 May 2007 and
cortified that he had fanoiliarized himselt with 1be secord of the procecdings on & June 2007, e Karemers of
al., Certification of The Familiarisation with the Record of the Proceedings, 8 June 207,

* The Registrar™s Submissions in Respect of the “Deasion on Detence Motion for Regues! fur Couperation o
Guovemment of Kwanda: MBRTY videolape” of 14 Dhovember 2006, filed on 1L Maw 2007 {"Hegistar's
EIHALTTEETE A L
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unknown reprosentative of the OTP in Kigzli on an unspecified date and that it was unable tw
find the videotape in im judicial archives, which had been damaged and partly lost after a
judicial reform in 20022003 °

4. On 18 May 2007, the Prosecution submitted a supplemental filing in regard to the
Registrar's Submissions.” I explaingd that it had undertaken further enquirics and thar based
o the results of these eoquiries, i appeared that the (TP was not in possession of the
videotape and that no records indicated 1hat it had ever been in receipt of this videotape,

3. Meanwhile, on 7 May 2007, the Defence for Nzirorera lled a Motion requesting that
the Chamber strike out puragraph 25.2 of the Indictment as well as the related evidence given
by Prosecution Wilnesses XBM and HEL® On 10 hay 2007, the Prosccution filed its

Response opposing the Mation.”

DISCUSSION
Prefivtinaey fysue
&. At the time of the filing of the Motion, while Judge Joensen had nat jeined the bench,
the two remaining Judges had been authorized to conduct routine matters in absence of the

"1n its Motion, the Defence for Nzirorera

siibstitute Judge, in accordance o Rule 15 bis (F).
submitted that it3 Motion was not 3 routinge matter within the meaning ol Rules and could
therefore not be dealt with by the two remaining Judges. '’

7 This issue is moot as the Chamber is currently constituted by a full bench of threc

Tudges,

O the Aerits
5. The Prosecutor has a positive and contineous obligation under Rule 63{A} of the
Rules 10 disclose, as soon as practicable, o the Defence any material which. in his aclual

knowledpe. may suggest the innocence, mitigate (he guilt of the Accused or affect the

" An official letter (o this ¢fMect mom the (fice of the Proscouter General of Rwamda 3% appended wo the
Registrar s Submissions.

T eosecitor’s Supplemental Filieg concemning Repistrar's Submission of 1t May 2007 in respect of the
“Deelsion oo Defenue Motion for Beguest Tor Cooperation b e Government of Rwanda @ MREWTD Videorape™
LF 4 Miccember 20046, filed on 1§ Moy 2007,

® Mudion 1o Strike Paragraph 257 ot tee Amended fndfeiment and Pnidenee of MERE Meeting i Gisenyd, filed
oty 7 May 2T [Wrirarera’s Motion™); see ulsa Reply Brie!: Motuan 1o Strike Parggrapb 23.3 of the Anended
Indictment and Evidenee of MIEND Meeting in Gisenyi, filed on 14 My 2007 [~Naireneea's Reply DBiiet™)

¥ Prosecutor's Response Motion to Strike Paragraph 23.2 of the Amended Indiciment aml Evidence of MRXD
Meeting in Gisenvi, filed cn 10 May 2007 " Prosecution Response’).

Wt nerfice Memorandum from Pregident Erik Mase to Judge Buron, filed un 13 March 2007,

" Mrirereras Motion, . 1.
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credibility of the Prosecutor's evidence. The initial determination of what material is
exculpatory. which is primarily a facts-based judgement, rests with the Prosecution. The
expression “actual knowledge™ has been consistently interpreled as requiring that the material
be in the Prosecution’s |]|::|5ss:sr{uc:n_13 The Proseculion is generally presumed to discharge its
obligations under Rule 68 in good faith.”

9, 1f the Defence wishes 1o show that the Prosecuetion i in breach of these obligations, it
must: (i} define the material with reasonable specificity; (ii) prove the Prosecutor's actoal
knowledge of the materials requested, 1e. establish that it is in the custedy and control of the
Frosecution; and {iil) present a prima fucie showing of Ws probahle excolpatory nature.!*

10, The Defence lor Wzirorera moves for an order siriking the allegation in paragraph
23.2 of the Amended Indictmernt and the cvidence of the MEND mecting in Gisenyi on the
prounds that the neglipent loss or desruction of the videotape of this meeting hay prevented it
from having sccess to and introducing exculpators evidence.” It allcges that the Rwandan
authorities disclosed the videotape 10 the OTP.'” It argues that the loss or destruction of the
videotape in question 15 highly prejudicial to the Accused because other Prosecution
withesses who have claimed that the MRND rallies inciuded calls to massacre Tutsis have
heenn consistently and repeatedly impeached by the videsdapes ol thosc meetings. It also
ennttands that the videoiapye s cerain 1o be exculpatory as the Accused knows that he never

attended this meeting.'” 1t submils that it should not be obliged to prave the precise contents

'Y Karemera or af . ecision on Ingeph Neiroreea’s Interlocutery Appeal (AC), 28 April 2016, para. 16

P Bromeentor v Kgjelied, Cuse Moo 10OTR-GB-13A- A ludpement (ALY 23 Say 208, para. 262,

Y Keordtic & Cerkes Appeals Juduesmer, para 143 (ke general practice of 1he Interoaticnat Tribunal is to
respect the Presecution’s Tuoulien in the sdmamisteativn of jstce. and the Frosecution exccution of tat funaion
in poed Faith™) Ruremers ef of  [Decision on Jogeph Neizomera's Jiterlocutory Appeal (AC) 24 April 2(HM,
p wra. §7 the Trial Chamber is entitled fe assueme teat the Prosccution s acting in goosd faid™,

* Prosecuter v Moackic, Case Moo 11951424 Judgement (AC), 24 luly 2004, para, 208, Keremera e ol (ral
Drecizion on Stay of Proceedings (TC) 16 Fabruary 2006, p. & Kavemeea of @l Decision on Joseph N2inorera’s
etloentory Appeal (ALY 28 Apil 2006, pard. B3, Prosechmer v Thdancste Sapecora, Granen Kalbiliol Alovs
Npebokuze wed Argiaie Nverngroaara, Case No, WTR-38-41-T 1 Bugosora ef uf."), Decision on the Niabakure
Maotion for Diselosure of Variews Categories of Deguments Pursuant b Rule 6% (TC}, 6 October 2008, pars. 2:
Bogarora et ab, Decision on Disclosure of Materials Relating Lo Immipration Sawemenis of TDefence Witnesses
(TE. 27 September 2008, para 3 (a request for production of diunrents s lo ke sufficiently speeitic as Lo
the nature of the eviduence sought and its teing inthe prssesinn of the addresses of the request™.

" fhyef . para. 1.

" Meirarers's Meply, paras. 816 The Defency for Xrirorera refers to a conversation and correspundence
hevween Defenes Counsed and Prosecution Counsel, dulailed i ils Feply and Annes 9 ils Baply s well as the
Registrar's Submissives.

1 2 sirargra’s Motion, paras. %12, Neirorera's Reply, paras. 12213, The Tefence foo Mearatera relers to the
jestimany af Witess Ahmed Mbonyunkiza relating (o the specch of Presiden Habiasinmna during the MEND
tally of 15 Nemember 1992, the wstimany of Witness UR relating 0 Mathicey Ngiumpatse's speech at
Py amiranbo stadiim on 16 Janaary 1994 4he testimony of Witness THE relating o Toseph Neironrera's presence
althe MEND Rubenger] meeting of 15 November 1992,

N pirerera's Heply, pary. 12,
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of the videotape as the Prosecution should nat be allowed to profit when it or its Rwandan
counterparts are responsible for the loss of the videotape in the first place.™ It finally eefors to
a number of decisions by the Appeals Chamber on the importance of the Prosecution’s Rule
6% oblipations and the need for the imposition (ur appropriate sanctions for vinlations of these
obligations.”' It concludes that it is time to put the words of the Appeals Chamber in
practice'

11, The Prosecution submits that the Defence fur Nzirorera has failed to establish that the
Prosecution had custody or control of the videotape, or that it nepligently lost or destroved
the videotape, and that it failed to use its best effans 1o locate the videotape. It contends tha
thers 15 nothing in the OTP archives 1o sugzest that (he tape was ever reecived by or
deposited with the OTP. It arpues that it would be manifestly unjust for the Chamber to grant
MNzirorera's Motion where the circumsiances regarding the inability to locale the videotape
are bevond the cantrol of the Proseculion, despite its best elfons “ The Prosecttion lurther
argues (hal the Chamber should net accept the Defence’s presumption as 1o the contems aff
the videatape, nor its assertion that il would contadict the restimony of PProsecution
witnesses. [T subanits that the absence of the videotape is one of a number of marters for the
UChamber to take into consideration when it s weighing the wivg vace evidence of witnesgey
on the isgues > The Prasacution finally submits that the externt of the alleged prejudice to the
Accused is exapperated: there is nothing preventing the Defence from calling its own viva
veoce evidence in grder to contradicl (e evidence given by Prosecution Witnesses on this
allegation.™

12, The Chamber is ol the view that whils the Defence has identified the material sought

with reasonable spectficity, it has not shown that the Prosecution was in possession or control

of the said videotape.

™ Mied | para. 14,

* Wrirnrerats Mlotion, paras, | 5-16 feiting Frotecufor v Artogotdr, Case Mo, WOTR-96-03-B, Decision an
Reguests for Reconsidelation, Review, Assignment of Couusel, Diselosore. sud Claritication {ACE & December
M0NG, para 3T, Prosecotor v Oric, Case Noo [T-03-68-T. Decision on Ongoing Complaimis Ahovd Prosectorial
Mon-Complimes With Bule 68 ol the Mules £ALY), 13 Deceanber 2005, para 20, Prosecorr v Kordic & Cerkez,
Casc Mo, [T-65-1412-4, Judpement (AC) 17 December 2004, peras. 183 and 242 ["Kordve & Cerkez Appeals
Judpement'); Prosecufor v Brefianin, Case Mo, IT-9%38-A, Decision un Appelant's Motion for Daselosore
Pursvant 1 Hule 68 and Moticn lor an COrder the Regisiear w Disclose Cortain Matersals {AC), 7 [ecember
M Prosecwior v Arstic, Case Mo, [T-98-33- A Judgement (ALY, 19 April 2004 paras. 174 and 215}

* Progeculion Response, poarss. 5-% (reforring 10 2 beiter feom the (OfTice of the Prosecutor General of Bwanda to
the Registrar, includerd in Aomex o the Prosecolion Response amd cited By the Registrar in it Subrmissians.
Srgerat, (e S5

= phidt, parus 9-11,

= Ihidt , pary. 13,

Profecuior v Edoward Karemera, Mathiew Mvrnmpaise gnd Soveplh Noirorera, Case Wo, ICTR-98-44-T ) Y
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[3. Cin the basis of the submissiens of the parties and the Registrar, the Chamber is not
persuaded that the videotape in question is in the custody and contral of the Prosecution. ‘The
Progecution has asserted that it is not in possession of the videotape and it is deemed t0
discharge its obligarions in good faith, Morgover, while the relevant Rwandan authorities
claim to have transferred the videotape to the OIP, the information regarding this teansfer is
so vague and general that il canmot serve to contradict the Prosecution's express and
unequivoeal statement that it has nol such material in its possession.

4. In view of the foregoing, the suppression of paragraph 25.2. of the Indictment or
exclusion of evidence related to this paragraph is not warranted. The Chamber further notes
that the Accused may still defend himself against this allegation, including, by calling
evidence to contradict the testimony of the Prosccution witnesses on that allegation, and the
Chambet’s decision on the admissibility of the testimony of Prosecution witnesses on the
mecting does not touch vpon the weight which may be accorded to this evidence at the

Judgemenl plase.

FOR THOSE REASONS, THE. CHAMBER
I. DENIES the Defence Tor Neirorera's Motion.

Arusha, 11 July 2007, done in English.

Iil: - ’ ___‘____,_.-—""-d- - .._"'

1Y P ' ' .1_'4’;-.- e

Dennis . M. Byron Cherdas Gustave Kam
Presiding Judge Judge

[Seal of the Tribunal]
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