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INTRODUCTTON

1, On 27 Junc 2007 when Defence Counsel for Mathien Ngirumpatse was scheduled to
continue his cross-examination of Pmsceution Wittiess Jean Bosco Twahinva, the Chamber
received a note from UN Medical OfMcer Epée Hernander cenifying (hat Joseph Nzirorera
was unfit to attend irial for three days.' Defence Counsel for Nzirorera then requested that the

cross-examination of the witness be stayed until Nzirorera was fit {o attend tnal 2

2, The Chamber, in an Oral Decision, denied the request and decided to hear the
evidence of the witness in the absence of Joscph Nzirorera® When Defence Counsel for
Nzirorera indicated that the healih situation of his ¢licnt was hikely 1o recurrently make him
unlit to attend trial, the Chamber decided (o hold an &t comere conference with the Paries on

how to procesd when an accused s unfit to atend.?

-

3. Al the resumiplion of proceedings on 28 June 2007, Defence Counsel for Joseph
Mzirorera made an Oral Motion requesting the Chamber to reconsider its Oral Decision 10
continue the proceedings in the absenec of Wrirorera, or o grant cemilication to appeal a

Chamber’s Decision to continue the proccedings in the absence of the Accused.”

4 The Chambeor granted, in parl, the request for reconsideration and modified s
previows Oral Decision by allowing the cross-examination by Defence Counsel for Joscph
Nzirorera to be postponed until Nzitorera was fit to attend tmal again. The Chamber
maintained that cross-examination by Defence Counsel for Mathien Ngirumpatse and
Fdouard Karemera should continue in the absence of Nrzirorera” The Chamber further

considersd that cerlification was appropnate in this case. It indicated thal ic would give its

*T. 27 Tune 2007, p.1.

* fhid, pp- 1-1.
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Deeieivn on Joxeph Notvorera s Motion for Recorsideration e Certificarion i Appeal P Fedy 2007
the Cliaber v Deciseon af 27 June 2007

reasons for granting certification in writing, as well as include guidelines for how to proceed

In the future when an accused is uniit 1o attend 1ial.”

5. The present writlen Decision must be considered as the authoritative statement of the
Chamber’s findings and reasoning concerming the above-mentioned oral rulings. The
Chamber will first set out relevant guidelings for deciding how to proceed in the absence of
an accused person. The Chamber will then will address the issue of certification to appeal its
Oral Decision denying Mr. Nrirorera’s reguest to stay the proceedings in the absence of the

Accused,

On tire Continuation of Proceedings in the Absence of an Accused

6. In support of his motion that proceedings be slayed, the Defence Counsel for Joseph
Nzirprera argucd that his client wanted to attend the cress-examination and did nol consent 1o
it proceeding in his absenee. e submitted (hat since the UN Medical OfTicer had centiiied
ihat the Accused was unft to attend his trial, Rule 82 his of the Rules of Procedure and
Evidence (*Rules™) providing lor the powet of the Chamber to continue (he proceedings in
the absence of an accused person while the later refuscs to allend was not applicable. He
recalled that the night of an accused to atiend his own trial is fundamental. The Defence
Connsel acknowledged that this right is not absolute, but submiticd (hat accordmy (o the
Appeals Chamber's Decision in the Zigiramiruzo case (“Zigiramiraze Decision™), thesc
situations are limited to instances where the accused refuses to attend or disrums the
prl::rr:twedir1gs.£| Furthermore, in the Defence's view, the Trial Chamber Decision of 19 April
2007 in the Bagesera ef ¢f. case, in which the Chamber decided to continuc 1n the absence of
the Accused Anatole Nsengiyumva,’ could not be appiied under the present circumstances as

in that casc, the concerned Accused had already closed his caze.

7. Defence Counsel for Karemera supporied the motion and funther argued that it is not
sufficient or an aceused who is unfit to atlend tnal to rcad the transcripts because s illness
i5 also an impediment to reading the transcripts. He further submitted that it is not possible to

. . - Ly
observe the demeanour of a witness by reading the transeripts.

" Moreleeaee.

* The Defence made a reference fo Prosecwior v Fropoms SDgdeaniraze, Case Noo [CTR-2001-73-ART
I3¢eizon on Tnierlocutory Appeal () 30 Octaher 2006 (*Argriranyivgze Appeals Chamber Devasion™}

* Prosecuior v. Bagavora o af . Case Moo IOTH-98.41-T, Teesion on MNsengivumva Moteons to Call Dnctors
and to Recall Eight Witnesses (TC) 19 Apnil 2007, para |

e 28 Tune 2007, p. 2
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8. Defence Counsel for Ngirumpatse also supporied the motien and argued Jurther that
the Rules only allaw for the proceedings to be continved in the abscree of an accused when
the later refuses to atiend; as such, there is no legal basis 1o order that the proceedings be
continued without the consent ol the Accused when he wants to aftend the proceedings but is

unfit 1 do so."’

9. The Prosccution, whilc conceding that the right of the Accused o be present at his
trial is fundamental, argued that the Chamber properly applied the preportionality principle
set out in the Zigiranvirazo Decision when it decided to continue the proceedings in the
absence of Joseph Nzirorera as this Accused had followed the Prosccution wilness’
examination-in-chief.'* [t futhermore submittcd thal no information was elicited from the
witness concening any acts of Nzirorera and asserled that by reading the transcripts with the
assisiance of his Defence Counsel, Nzirorera could follow the witness’ testimony during his
absence and might - upon showing good cause — request that the witness be recalled for
further cross-cxamination. 11 submitted that the Chamber’s Decision was in line with the “I'rial

Chamber Decision of 19 Apeil 2007 in the Sagesora ef ul. case,

10.  The Prosccution further stated (hat the righls of Witness Jean Bosco Twahirwa should
also be taken info account. It recalled that the witness had already been called fo Arusha 1o
testify in this trial during the previous session, had been compelled to come again dunng the

present sesston, and had already waited two weeks before testilying, I3

1. According to Article 20(4){d) of the Statute of the Trbunal, an accused has a right 10
be tricd in his ar her presence. The Chamber acknowledues that the physical presence of an
accused before the Chamber, as a general nite, 15 one of the most basic and commoen

principles of a fair eriminal trial,'”

12.  However, the Chamber notes (hat the night of an accused to be present at his ot her
tral is not absolute, as stated by the Appeals Chamber in the Zigiranvaro case.’”” In the
Zigiramyirazo Decision, the Appeals Chamber held:

In assessing a particular limitation on a statutory guarantee on a fundamental right, the
Appeals Chamber bears i mund the proportionality principle, pursuamt wowhich any
restnelion on a fundamental right must he in service of 2 sufficiemly important objective and
must impair the righl no mere than s necessary to accomplish the objective, The cxpliost
exception provided by Rule 80{B) and the ICTY Appeals Chamber's reference to “substantial

T, 28 June 2007, p. 4.

T, 28 Tune 2007, p. 5.

)28 June 2007 po 6

" gee Lrirenyirigze Appeals Chamber Decision, para. 11,
1% Ziarircrmarze Appeals Chamber Diecision, para. 13,
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tnial disruptions™ provide a useful measure by which 1o assess other restrictions on the right w
164
be present at al.

13.  The issue in the Zigiramyvirazo case was whether the Trial Chamber had exceeded s
discretion by deciding without the consent of the accused to hear a key witness by video link,
The Appeals Chamber agreed “that the objeetives advanced by the Trial Chamber [were] of
veneral importance: wilness protection, the proper asscssment of an imporiant prosecution
witness and the need to ensure a reasonably cxpeditious (nal™, but was not satisficd that the
Trial Chamhber, 10 the circumstances of the case, had properly execroised s discretion in

deciding 1o impose limitations on Zigiranyirazo's right to be present at his trial.'”

14, In the present casc, the objective at stake is the need to ensure & rcasonably
cxpeditiously trial which, as acknowledged by the Appeals Chamber. 15 of general
importance. The issuc at stake is whether there are mitations which can be placed on the
access of an accuscd to the examination of a witness, without matenally and
disproporlionably impairing his nights pursuant to Aricle 20¢4)(d) of the Statute to he tried 1n
his presence.

15.  The Chamber recalls that a Trial Chamber may admuit withcss evidence, not obtained
in the presence of an accused, which goes to proof of a malter ather than the acts and conduct
of the accused as charged in the indictment, either in the form of a written statement pursuant
to Rute 92 Ais or by taking judicial notice of adjudicated facts on the basis of, for instance,
wilness evidence in ather proceedings before the Tribunal pursuant 1o Rule 94, I

16, In a Decision of 16 June 20406, the Appeals Chamber addressed the 1ssuc of admitting
gvidence pursuant 1o Rule 92 Ais and Rule %4 in relation 10 the Accused bewng charged as
members of a joinl criminal cnterprise, as follows:

As to all other adjudicated facts relating to the enrminal responsibility of the accused, it s for
the Trizl Chambers, i the caceful exercise of their discretion, to assess £ach particular fact o
order to determine whether taking judicial notice of it and thus shifting the burden of
producing evidence rebutting it 1o the accused—is consustent with the accused’s nghts under
the circumstanees of the case.  This includes facts related to the existence of a joni ¢ninminal

" thidem {footnote ommitied),

V¥ Zipiranviraze Appeals Chamber Decision, para. 17.

" Rules 92 bis of the Rules of Procedure and 1ividence provides:
A Trial Chamber may admil, in whale or in pacl, the evidence of 2 witness in the famm of 2 written
statemment in Jiew of oral testtimony which goes w proof of 2 matter other than the acts and conduct of the
aceused as charped in the indictment.

Rule @4{B) of the Rules provides:

A the request of 4 party or propein s, @ T'rial Chamber, after bearing the parties, may dectde o take
judicial notice of adindicated facts or docunwnlary evidence from othier proceedings af the Lribunal
relating to ihe owiter al issue i the current proceedings.

Prasecior v, Fdouard Karemera, Mathicw Nprumpaise and Joseph Noivorevg, Case No, ICTHR-98-44-T 59 %\{
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enterprise and the conduct of its members other than the accused  and, more generally. facts
relaled to the conduet of physical perpetralors of 4 enme for which the accused i= bewng held
criminally respongible through some other mode of liability. Contmaty (o the contentions of
Mr. Mzirorera and Mr, Ngirumpatse, there is a distinction between such facts and those
related to the acts and conduct of the accused themselves, In the Galié casc, 1n the context of
Rule 92 his, the ICTY Appeals Chamber considered and repected an argument similar to that
raised by the Accused here:
‘The appellant cmphasises that Rule 92 &is exciudes from the procedure bad down any
wTitten statement which poes to proof of the acts and conduct of the accused as charged in
the indictment, He says that, as the mdiciment charges the appellant wath ndividual
eriming) responsibiliny -
titas having atded and abetted others w commit the cnimes charged. and
{11} as the superior of hix subordinates who commitied those erimes,
the acts and conduet of Lhose others and of s subordinates “represent his own acts”. The
appellant deseribes those “others™ as "co-perpetrators”, wind he says that the “acls and
conduct of the accused as charged in the indicoment™ encompasaes the acts and conduet of
the accused’s co-perpelrators and/or subordinates. This argument was rejected by the Trial
Chambaer.
The appellant's interprefation of Rule 92 &5 would effeciively denude it of any real utihty,
‘I'hat imemretation (s incansistent with both the pupose and the terms of the Rolke. Tt
conlfuses the present ¢lear distinction drawn in the jurisprudence of the Tribunal herween
{2) the acls and conduct of those others who commut the crimes for which the indictment
alleges that the accused is individually respensible, and (b} the acts and conduct of the
aceused as charged in the indictment which esiablish his responsibility for the acts and
eomduct of those others. Lt 15 only a writien statement which goes to prool of the later acls
and conduct which Rule 92 fis (A} excludes from the procedure lud down wn that Ruie 39
The .f‘uppl-.]:als Chamber considers this analysis equally applicable in the Rule 93(13)
conlext.”™

17.  In the Chamber’s view, hearing withess evidence which poes 1o prool of a matter
other that the acts and conduct of an accused who is unfit to attend his trial 15 less intrusive on
the accused s right to be present at his (rizl than admitting witbess evidence pursuant to Rule
92 bis and Rule 94, bearing in mind that the Defence Counscl of the accused will be present
and that the accused — upon showing good cause - inay request (hat witnesses be recalled for
further cross-examinanon.

13. A similar position was also expressed in the Bagosora ¢f af. case. In that trial where
four accused are jointly prosecuted in a joint criminal enterposc case, the Trial Chamber held
that the examination-in chicl by an accused in the absence of a co-accused who was unfit 10
attend trial did not unfairly impair the nght of the co-accused to be (ried in his presence as the

evidence that was likely to be clicited from the wilness would not be directed against him. ™

* Prosecrtor v. Edovard Karemera, Mathion Ngirvmpatre, Joseph Nzivorera (CKaremera ef al ) Case No.
ICTR- O8-44-ART3{C}, Decision on Prosecotor's Interloculory Appeal of Decision en Judital Notice (AC), 16
Junc 2006, para. 32, citing Prosecufor v. Gahé, Casc No. 1T-98-29-AR71.2, Deersion on hiterlocutory Appeal
Concerning Rule 92 &y (), 7 lune 2002,

™ Baensery ef al., Deciston on Nsengivuniva Motions to Call Noctors and to Recall Eight Witnesses {1C), 1%
Apri] H07, para. 1.

Prosccnior v. Edeniard Karemera, Mathion Nginmparse and fascph Neiverera, Case Moo [CTR-98-44-T - 09 %:
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19,  DBascd on these considerations the Chamber finds that hearnng the testimony af a
witness which goes to proof of matiers other than the acts and conduct as charged n the
indictment against the said accused, such as the alleged acts and conduct of the co-accused, in
the absencc of an accused who is unfit to attend his tnal, docs not materially and

disproportionably impair his nghis 10 be present at his trial.

20, Tn view of this principle, the Chamber is of the view that since the cvidence that was
likely Lo be elicited from Witness Jean Bosco Twahirwa only concerned the aileged acts and
conduct of the accused Mathieu Ngirumpalse, cross-cxamination of the witness could

continue although Joseph Nzirorern was unfit 1o attend the toal.

21. However, as the cross-examination by Defence Counsel for Joseph Mrirorera was
scheduled to be done on a Friday when the Chamber onlv sits in the morming, and as
Nzirorora, according o the UN Mcedical Officer. would be it to atend irial again the
following Menday, the Chamber, upon reconsideration of its Decision,”’ found that the need
lo chsure a reasonably expeditious trial was not scriously alfected by allowing the cross-

examination by Defence Counsel (or Nzirorera to be postponed untii the following Monday.

On the Certification to Appeal the Chamber’s Decision

22. In support of his motion for certification o appeal the Chamber’s Decision, Defence
Counsel for Joseph Nzirorcra submitted that the Decision to hear evidence in the absence of
Nzirorera louches upon a fundamental right of the Accused to be fried in his presence. He
further submitted that the issue has not been addressed before by the Appeals Chamber and 13
likely to occur recurrently due to Nrirorera’s health siluation and will seriously aftect the

length of the (rial.

23,  The Defence Coumsels lor Tdouard Karemiera and Muathieu Ngirumpatse and the

Prosecutor supporied the request for cenification.

N dceording tn the esizblished jurisprudence, a Chamber has the inhcerent powsr 10 recengider iis decisions
when (i} a tiew facl has been discovered that was not koawn to the Chamber at the tune o mmade is oniginal
[scoision, (i) there Das been 2 material change in circumnstances since it made its oeiginal Decision, ot (1) thiege
i peason to believe that s original Decision was erronsous ot constituied an abuse of power on the part of 1he
Chamber, resulling in injustice thereby warranfing 1he exceptional remedy of reconsideration. See; Kurewmere ot
el Case Mo, ICTR-9844-PT, Decision on the Defonce Mouons for Reconsideration of Protective Measures for
Froscoution Witnesses, 20 Aupust 2005, paen B Koremtern of of, Case Noo ICTR-98-44-T, Deciwon on
Detenee Motinn for Modification of Protective Order: Tinung of Disclosure, 31 Oclober 2005, pata. 3:
Karemery ef ol Case Ko, 1CTR-98-44-T, Decisiun om Motion tor Reconsideration or Centificatmn to Appeal
Decision ont Moton for Order Allowing Meeting with Defence Witness, 11 October 2005, para, 8 {nute alser the
authorities cited in foootes <ontained within 1hal parageapl).

Procecuior v Edouard Kavemora, Mathieu Netrumpaise and Jaseph Nororera, Case No, [OTR-9844T 79
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24. Rule 73(B} of the Rules provides that Decisions on a parly’s niotion are without
interloculory appeal. However, the Rule confers a discretion on the Chamber to grant
cerification 10 appeal when centain clearly delimited conditions are fulfilled: the applicant
must satisfy the two prong test and show (i) how the impugned Decision invelves an issue
thal would sigmificantly affect a fair and expeditious conduct of the proccedings or the
oulgome of the trial, and (i) that an “immediate resolution by the Appeals Chamber rmay
matefally advance the proceedings™ Even then, certificanion to appeal must remain
exceptional ¥ Certification is notl determined on the merits of the appeal against the
impugned decision,™

25, In the present instance, the Chamber is sarisiicd that the health of Joseph Nrirorera
may make him unfit to attend tnal recurrently. Theretore, should all proceedings be staved
during periods when the Accused is unfii to attcnd Lnal, the completion of e trial could he
{orher seoously delayed. The Chamber also noles that the Appeals Chamber has not before
been seized to address the issue whether evidence can be heard in the abscnce of an accused
who 13 unfit 1o anend trial, and this issue touches upon a fundamental nizht of an accused as
previously stated by the Appeals Chamber. Furthermore, should the Chamber’s Decision to
continue proceedings n the absence of an accused in accordance with the above-mentioned
guidclities be overinmed upon an appeal of the judgement, it mght a{Tect the ouicome of the

appeal judgmnenl.

20. Accordingly, the Chamber 15 satisficd that the requirements for granting certification

Lo appeal as articulated in Rule 73(B) are met in the present case.

FOR THE ABOYE MENTIONED REASONS, THE CHAMBER

L. REJECTS the Defence Request to stay proceedings in the absence ol Joscph
Nzirorera,

1L GRANTS in parl ihe Defence Request to reconsider its Deeision so that the cross-
examination by Delence Counscl for Joseph Nzirorera of Witness Jean Bosco Twahirwa be
postpotied;

32 Bravecitor v Arsine Shalom Nedohall and Pafime Nyiramasuhuko, Case No. ICTR.OT-21-T, Degision on
tahohali‘s and MNyiramasehuko’s Motions [or Certification fo Appeal the *Decision on Delence Urgent Mation
to Declare Parts of the Evidence of Witnesses RY and QBY Inadotasible” (TC), 1% March 2004, para 135
Proxecrtor v, Mvivameshuko goaf, Cuse Ko ICTE-98.42. AR7 3, Decwsion on Pauline Myicamasuhuko’s
Heguest for Reconsideration (ACY 27 Seplember 2004, para 110

* Karemera of ol Deosion on Defence YWaotton tor Cerbiication o Appeat Thecision Granting Special
Protective Measures Tor Witness ADNE (TC), T June 2006, para, 3.

Prosecurr v Edouard Kavemera, Marhion Nemmpatse and Joseph Neirorere, Case No, [OTR-95-44T 59 %
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111, Gl ANTS the Defence Motien for certification Lo appeal the present Decision in all

aspects, ir sluding the standards set cut by this Chamber (0 continue hearing evidence in the
absenee o an accused.

Arushe 11 July 2007, dene in English.
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