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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Geaocide and Other Serious Violations of Internationul Humanitarjan Law
Comniitted in the Temitory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violalions Committed in the Territory of Neighbouning Stales, between 1 January and 31
December 1994 (“Appeals Chambet” and “Tribusal”, respectively) is seized of an appeal filed by
Joseph Nzirorera' on 29 May 2007 egainst a decision of the President of the Tribonul denymg his
request to designate a Tris] Chamber to consider the referral of his case o a nauonal jurisdictian ®

The Prosecution respended on & June 2007, and Mr, Nzirorera replied ¢m 11 June 2007.*

A. Background

2. The trial of Mr. Nzircrera, who 15 being tried joindy with Edouard Karemera and Marthieu
Neirumpatse, rommeticed on 19 September 2005 before Triel Chamber W composed of Judges
Dennis C. M. Byton, Emile Francis Short and Gbecdao Gustave Kamn, Following Judge Short’s
withdrawal from rthe case due o ill-health on 19 January 2007, Mr. Nziromra and Mr, Ngimmpalse
wilkheld their consent to continve Lhe Lol with a substimite judge.’ On 6 February 2007, (he
remaining Juedges decided that continuation of the proceedings wilh a substitule judge in accordance:
with Rule 15605 {D) of lhe Rules of Procedure and Evidence of the Tribunza] ("Rules”™) would serve
Lxe Interests of_iusrjc.-e..ﬁ On 20 Aprl 2007, the Appecals Chamber rejected an appeal against that

c 7
decision.

3 Simultpneously with said proceedings, on 29 January 2007, Mr. Nazirorera requested the
President of the Tribunal to designale a Toal Chamnber to consider a referral of his case to a nauonal
jurisdiction other then Rwand2® Mr. Nzirorera argeed that the referral of his case was waranted
due to the alicged inability of the Tribunal to complete his case within the time-frame set forth in
United Nations Security Couneil resolutions 1503 {2003) and 1534 (2004) for the conclusion of ail
wials of first instance.” On 28 May 2007, the President isgued lhe Impugned Decision in which, in

' Tosepb Mzitorera's Appeal fram Denial of Request for Designation of Trial Charnber to Conslder Raferral 1o hatienal
Turisdiction, flled 20 May 2007 (“Nzirorera Appeal”).

 The Procecutor v. Joseph Neirarera, Cuse No, ICTR-98-44-T, Decision on Request for Designation of Trial Chaniber
(o Consider Referral 1o Natlonal Junsdiction, tled 28 May 2007 (“Impugned Decision™).

* Prosecuinr's Response Lo Joseph Mzirorera's Appesl from Decision on Request for Designation of Trial Chamber to
Consider Beferral to Malional Turisdiclion, filed 4 Junc 2007 {“Prosecntlon Responsc™).

* Reply Bulef: Joscph Mzirorera's Appeal from Denjul of Reguest for Designadon of Tridd Chamber 1o Consider
Ruloral to Matione! Turisdiction, filed 11 June 2007 (“Nziroeera Reply™).

* Impugned Decisior, para 1.

® Impugzned Decision, para 1.

T The Prosecutor v, Edouard Keremera er al, Case Ho, ICTR-38-44-AR 156 3, Decision on Appeals Porsuant 1w Euls
1560 (D}, filed 20 Apel) 2007 (“Rule 15ber (D) Appeals Deeision™).

" Impugned Decision, para. 2

¥ Impupned Decision, para. 2.

Casc Mo, ICTR-FE-44-AR 1185 ) 3 July 2007 QJL‘L‘
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Jight of ludge Vagn Joensen's appointment as a substitute Judge in this case end the decision of the
reconstimled Trial Chamber 1o resume Lbe tral on 11 Junc 2007, he found Mr. Nzirorera’s request

o be mDDLm
B. Sulypissions of Lhe Parties

4. Mr. Nzirorera submits that his appeal is an appeal of fdght pursvant o Rale 11kis (H) of the
Rules.'! He arpues that since the Impugned Decision is final nnder Rule 11bis, it constitutes “the
functional equivalent of a decision by a Trial Chamber nol 1o transfer bis case” *? In the alternative,
he contends that the Appeals Chamber may hear his appeal as part of 1s inherent jurisdiction to
consider issues of general sipnfficance 1o the Tribunal’s jurisprudence or in order to ensure that this

matter will not evade review on appeal from final judgeinent. 13

3. Mr, Nzirorera ruizes two principal comlentions in support of his reguest w the Appesls
Chamber to reverse the Impugned Decision.'® First, he arpues that Rule 11545 (B) viclates the o ght
of an accused o eguabity of erms in that only the Prosscutor and not the accused is anthorized o
request a mansfer of a case o a nauonal j1.1::i5|:ii::tim-1.15 Second, Mr. Nzitorera contends that the

President erred by finding that the resumption of his Urial rendered the request for transfer moot. '

6. The Prosecution responds thal Mr, Nzicgrera lacks sianding to appeal the Impugned
Decision.!” The Prosecution argues that Rule 115 ¢ provides for an appeal from @ decision of 2
Trial Chamber whether to refer a case pursuant to Rule 11&ds and not for an appea] from a decision
af the President whether to designate a Trial Chamber.”™ It further avers that the appeal is peither
“closely related 1o issues involving the faimess of the proceedings on appeal” nar does it concetn an
issue of genern] significance for the Tribunal’s jurisprudence w provide a basts for the Appeals

Chamber o exercise its inheaent jUI'iSEﬁEti'UILH

7. In reply, Mr. Nzirorera submils Wat the rationale of Rule 1i&is (H) i3 to provide the
possibilily o appeal a final decision whether a case 1s w0 be transferred to a nabiopal ju;isdiction_m

" The Scheduling Order for the Resumption of the Teial was issued by the two remaining Judges on 2 May 2007,
"'Nzirorera Appeal, paras. 2, 7,
12 pr -

Tizirorera Appeel, para 9.
" Nzirurera Appenl, para. 10,
" Meirarera Appeal, para. 35.
1% Mrirorera Appeal, paras_ L2 15-23,
'* Nzirorera Appeal, paras. 30-33.
" Irosecution Response, paras. 8-13.
" prosscutiop Responss, paras, 9, 10,
% Prosesuion Responss, paras. 11, 12
* Nzirorora Ecply, para. 5.

Case No. 1CTR-98-44- AR Lbis 3 July 2007 M
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Thus, the Impugned Decision being final, hie should be entitled to appeal from it.?! Mareover, Mr.
Nzirorera submits that by declining 1o designate a Trnial Chamber to consider a referral proprio
molw, the Presidsnt eonfers lhe exclnsive powes to initiate referral of his case on the Prosecuton, a
result which runs against the rationale of Rule 115522 He further contends that since an acensed
can move for dismissal of his case purspant 1o Rules 72 and 73 of the Rules, he must aiso ke

entitled to request tcansfer to a naticnsl jurisdietion.

8 Finally, Mr. Nzirorera opposes the Proseculion’s argument that the President would have
erced in designating a Tral Chamber to consider the Rule 11545 request when a Tral Chamber was
already seized of his case.®* According to Mr, Nzirorera, there was no Trial Chamber presiding over
his case at the time of his request. > Even at the ime of the President's decision, there was ng Trial
Chamber constimted to hear his case, since the substitute Judge had not yet cerlified femiliarity
with the case.”™ Moreover, Mr. Nzirorera reilerates that conleary o Bule 11bis of the Rules of
Procedure and Evidence of the Intemadonal Criminal Tribunal for the former Yugoslavia, Rule
11Bis of Lhe Tobunal’s Rules docs ot limit referrals w the period before the commencement of the

. Analysis

9. The Appeals Chamber finds no legal basis for Mr. Nzirnrt;ra o appeal against the Impugned
Decision. Rule 11bis (H) of the Rules expressly provides for the possibility to appeal a Triaf
Chamber's decision determining whether 1o refer a case to a national jurisdiclion. The Tribunai's
Slatule and Rules do not provide for appellate eview of a decision taken by the President pursuant
10 Rule 1150y {A) 0 designale a Trial Chamber for determining whether referral of a cass would be
appropriate. Furthermore, the Appeals Chamber has already held, in a different context, that a
decision ieken by the Tribunal’s President within his exclusive discretion is not subject to appesal,

10.  The Appeals Chamber is also unable to accept Mr. Nzirgrera’s proposition that the Appeals
Chamber may hear his appeal as part of its inherent jurisdiction.®® While it is correst that the
Appeals Chamber has the stamtory dury (o ensure the feimess of proceedings on appeal md, w this

I Nzirorera Reply, para. 5.
Z Nyirgrera Reply, paras. 1G-1%.
* Nzirorera Reply, para. Z1.
¥ Nrirorera Reply. para 24,
* Nzirprera Reply, paca. 2%
3 MNzirorera Reply, para. 26,
Nzirorera Reply, para. 28.
¥ Of The Prosecudor v. Vincent Butaponire, Case Na, ICTR-95-IC- AR, Diecision on Appedl of a Dectsten of (the
President an Early Release, 24 Angust 2006, para, 3; The Froseenior v Athunase Seromnba, Casc No, ICTR-01-66-AR,
Decision on Intarlocttory Appapl of a Bursau Decision, 22 May 2006 (far the proposition thar Jecisions aker by the
Burezu may not bee appeiled) (“Seromba Appeal Decision™).

3

Case Mo ICTR-9B-44-AR 1 165 3 July 2007 \;:L"L__‘
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effect, has jurisdiction o review decisions taken by e Tribunal’s President,® Mr. Nzirorera’s case
is pregently not on appeal. Meoreover, the Appeals Chamber’s consideration of the underlying issues
of the faimass of Mr. Nzirorera's proceedings is limited to an appeal against a conviction or where
the issue properly anses in an intecloculory appeel as of right under the Tobunal's Rules or as
certified by a Trial Chamber.™

11.  Mr. Nzirorera's argumem thai the Appeals Chember should decids his appeal on the basis
that it concerns an issue “of general signibcance 10 1he Tribunal's jurisprudence” is likewise not
persuzasive.’ The Appeals Chamber has already decided the issue which is the subject of the present
appeal. It explicily poted that “Rule 11bis of the Rules makes no provision for an zecnsed to
request the rransfer of his case to 2 pational jwisdicden for trial” and concluded thar
“[t]onsequently, the remaining Judges were not obliged [0 1ake mto consideraton Mr. Nzirorera's
request to the President pursuvant to Rule 11bis of the Rules™.* In light of the sbove, the Appeals
Chamber finds that Mr. Nzirorera bas no stonding to appeal against the Impugned Decision.

12.  Finally, since the Appeals Chamber has already discussed and decided the fssue which is the
snhject of the present appeal, the Appeals Chamber finds that Mr. Nzimorera’s appeal is fidvolons
and constitutes en abuse of process under Rule 73(F) of the Rules applicahls on appeal through
Rule 107,

D. Dispasition
13.  For the foregoing reasons, the Appeals Chamber:
DISMISSES Mr. Nzirorera's Appeal of the hnpugned Decision; and
DIRECTS the Registry 1o withhold the payment of fees in relerion to this Appeal.

Done in English and French, the English version being authoritalive,

Done this 3" day of July 2007,
At The Hague,
The Netherlands.

fq Nziroroce Appeal, para 10

Gt Ferdingng Nehimana et al. v. The Prosecuior, Case No. JCTR-94-52-A, Decition on Hassan Ngeze's Molion o
St Aside Presicent’s Mpse's Decision and Reguest ic Consgmmule His Marriage, § December 2005,

M Gee Seramba Appeal Diccision, para. 4 {ciling cases).

* Nzirgrera Appeal, para. 11,

¥ Rule 145is () Appesis Decision, para. 38,
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