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• • 
l:STROOt:CTl(l:'! 

1. The mat m this case started on 19 September 2005 before Trial Chamber 111 

composed of Judrws Dennis C. M. Byron, presiding, E:m,le francis Short and (,hcrdao 

Gu,1a,·c Kam. 'Il,e fourth trial session concluded on 13 Jlccembcr 2006. 

2. As a result of Judge Short's withdrawal from the case in January 2007, the remaining 

Judges decided on rhe continuat,on of 1h, proceedings" ilh a substitute judge.' On 20 /\pril 

2007. the Appeals Chamber afflm1cd this decision.' 

3. As a result, Judge Vagn Joenscn was appoinl<:d by the Sccrctary-(,cneral as an ml 

/it<•III Judge 10 fonn part of the bench in tbc present case.' He co11ld, hnwc~er, J<Jin the hcm·h 

onl) after lie had certified that he had familiarised him>clf with the record of the 

proceeding,' 

4 tl.kanwhilc. Joseph Nzirorcrn filed a Motion moving, pursuant to Huie 66(8) of the 

Rule, of Procedure and t, videncc ("Rule,s"), the Chamber to order the l'rnsccu(ion to pcrm,1 

inspection oft he report issued by a crime analyst of the Office of the Prosecutor. \fassamba 

'\diaye, entttled "The History of the [nterahamwe".' raking note of the Prosecution's 

Respon.sc acknowledging \hat the said report was made a,·a,lablc to an ,,_pert witness who 

was expec1ed 10 testify ,n another case pcnJ,ng bdorc the Tnbunal.' the ( hambcr, composed 

of Judge Denni.I ll;Ton s11lmg pursuant to Ruic 54 of(hc Rule,;. ordered tile l'rosccution on l<> 

p,midc aJd11ional ,nformation a., to 1hc circumsranccs under which the Ji,closurc of 

P,o,H'C"mr ,, !odur,o,J !;ar,-m<rn. Marl""' 1-ignw1apa1Sc, Jo"'Pil /IZm,,.,ra ("Kurcm,''" ,-1 al."). C,sc ho 
IC rl!-9K-04-l', f}<rn100 on Con11nuat1on of the Pr0<eod•<>gs 1·1 C). o M,.ch Cl)QJ 
'P,o."'cwor •· K"remera cf al, c,,., '-o ]("ll{-98-44-ARlj bK.1 Doc1"00 ,., /lpf>Cal, Purst1ant 10 Rule IS 

0" ill). (/IC\ 2'J Aped 21107 
' J,ulge Jo,·"" r, '""' ""''" m un l ),1,y 2i107. 
' Sec R"lcs nf l'Tnccdurc aod \o;,dence. Ruic l .lbLS ( rJ) ·•11. on 1hc circun><ta,>ee< mentloncd m th,· l,st seo,« 11cc 
of pmgr•ph (( 'J ,he acrnscd w,thhold, hos cons<m the ,,,r,,a1n,ng JudB<> may nonetheless deude rn '""'""" 
the pmcecrl,ng,, bcfo;c a foal l"hamb<, V>lth a ,,,o<11t111C Jud~c 11. <ak,n~ all ,he c>rc"rns,ances uito accouni 
the) dc\ccm,ne unommou,ly t],,i d"m~ so wonld '"'"" the rn1<•res1S of J"'"" Thi< dw""" " ,nhJcC1 to oppc,I 
J,n:,c1ly <o, fall \><"ch of the Ap!"'als Choi,,b<r by <"he, pac,y lfno spf>C•I "1akea or 1h, App<als Ch'"'°'' 
.11\1m1> •h~ '1em,on of 11,r Tml Chamber. LhO l'trndcn! shall a,sogn <o the ""'mf bench, Judge. "h", 
howe>er. can J'"" ,h, bench onl; after he or ,he h,s cm,fiCO th,o he'" she h,, famd,.rv"l hirnselt or ilcrsclr 

"'"h <he ro,rnd <>f <he pcoccc<lmgs Only one substl\ullon undcc th" parng"ph may he made" 
' fo,oph h ,,wrcrn's \.10<10!\ tOr !nspo",on of Repon on lnLcrah,mwc. filed un 24 A pnl wo-; 
·, Pmsccu<or\ Kesp,:,11,c Lo fos,•,,h hmo,ora's \tot,on tor lnsp«uoo of Kcpon on ln1<;ahain"'· ,,1cd oa l> 
,\pnl 20~7 



Massamba 1',diayc', reporl was made 10 a po1cnt,al cxpcn witness. On 2R May 2007, the 

Pro,;ecution complied wnh the Chamber's Order." 

5. As Judge Vagn Jocnscn cerlllkd on 8 June 20071hat he has familianzed h,mselfwith 

th~ n:cord of the proceedings, the Chamber being now folly composed is ,cady 10 rule on 

Joseph N,irorcrO s ;1,1otion 

D1sn:ssmr< 

6. l\.ccording 10 Rules 66 (Bl of 1hc Rules, the Prosec11tion shall, at (he request of 1k 

Defcn~c. ··pemltt the Defonce to mspect any hooks, documents, photographs and Wng,bk 

obJCcts in hi, custody or control, which are material to the preparation ol"the ddence [ ... I"-

7. In cases where the Pmsecution refuses such mspecuon, the Defence may move 1he 

Chamber to on.lcr such inspection provided that (i) the Defonce clearly and sufficicntl) 

identifies the material o<>Ught, (ii) the material is within the Prosecul1on's custody or controlc 

and ( ,.;J lhc Defence makes a pnma _facie showing that the document for "'h,~h msvcction is 

sought is material for iB preparation.' Trial Chambers have assessed the mate,iality of 

documents sought for mspecnon \:,y detcrmmmg whether they "ere necessary for the 

preparation ol" the cross-eumina1ton of"' 1toesscs'° or in cotmection w,n, the lndic tmcnt.'' In 

!he Hago."'m et al case, the Appeals Chamber considered that imm,gratLon documents wen:: 

matcnal !O the preparation of the defence of Anatole Ksengiyumva and GratLcn Ka\:,il,gi 

because 1hcsc documcnt.s may improve !heir assessment of the potential cred1hil11y of their 

w,1nessc> hefo,e making a final sdcctrnn of whum to call in their defence.'' Tt held that. 

Pm.,ecW>r ,. Km•",c,·a e, al .Cas, So ICl'R-9B-44•T OrJo, fm Add,"onal lnfocma<"'"· < I CJ 2.' \1,y JOO: 
' Prosecutor', ~ut,m1ss1on <>f ~ddwonal lnfonno<,on l'ursuon1 rn rnal Ci>omhcr Ill otdc, of 2.l \fat 2(,J" 
c<inccmmg '1711•0,-.,c. • > \101Lon to C-ornpcl ,nspccllnll of lnccr.ham"c Rcpon, 2~ Ma)' Will. 
,, Sec l',U><'C"'°' ,- .,,J"J'a"'ba;c ,., ,./ D<c;,..,n on tho Dcf<n<C ),fot,on foe l)1scl"'""· (Tl I 25 ~CPtcmhc, 
l<JOI, p.,, IU, /'rn"·,uWf ,, Bago,.,ra No,/CTR-9~-41-M/i3, lkc,,.nn on lnterlocutm; ,>q1pc;I Rcla1"ls ,., 
D,sdosu, c under Ruic 66 , II) of tl\o 7 nOunar., Ruks of P,ocedurc .. ,d h·1don<0. ( ,\l'l 25 Scptcmb<c 2006 
l'ro«'<'""" t· /)ci,,/ic el al _ C,>< 'Co, ll -%-2 I .'I , Dorn,on on oh, Mn11on hy th, .~ccue<:d I CJn,I Dela lie for ohc 
Dcsdo,,><e of h ,Jene<. (l () 21, SeptcmOcc I 9%: Sec also l'ro,ecaw ,,, Karem;ru <I o{ <:',>< 'so ll I R-'>>
-14- I. n,c,s,m, un Joseph 1',,cororo Motion to Cum pol lnsrw;on and Disclo,,i,c. ( ro .I July 1m;. pac> 'I 
'" IJJ<• l'ro"''"'°' • ,\)·lmtc, {,arnmN,". c .. ,e So JCTR-200l•M-T, Dom,on on ~lo«oa 1n l.l,sclnsc ohc 
Dcfcn<e All the r,oo, and AuohmlH« thdt Led rn ohc Arrc'1. Tktcno,nn .md Prov,s,on,I Release of P,o,csutcne. 
W1tnesscs ,I)(;, TBH. Till. [BJ ,n<i TllK, (T(')I Au,c1,t 2lliJ.l 
· //.c l'ro"·cwo, ,, .\-.·/,-ewe Gac,amb,i_,,_ Ca« 1'.u "1c1"R.2UOI-M-I, n,rn,on 001 M"""" to l)i,ck»,- to the 
lkkncc All oh, facts and Authont,os ,0,1 Tod to the ArrcSI, Dctcn\<on and P@•tsion,I ~clc•s,:, of P101ce11t1on 
\\'"""'" TllG. TBII. Till. ·11,J and TBK, (T(') I Au~u" 200), i'rowut"r ,. £/Jc \'d,.,·,-mlw/<'. C,"" '" 
l('TR-%·S-T, lloc,soo11 on th< Defonce ~fo\H>n for [115elnsu«. ("I () 2.S Septembe, 21101 
- /',o,ec,atOI' ,- /Ju~os,mJ ,,, ,,J Caso '\o [CTR -%,4l-.~R7J, O<X,;,on on ]"1cdocuto,y ,\ppcal R<i,1'ng w 

DLsclo<ur< «ader Ruic 66 {Bl of the fobunal's Ruic, of Pmcedurc a"d Ev0<loo1oe. {AC] la Sq>«mboc 2fJP& 

I"" 9 



Jn acc<1rd w1lh the pla,n ,neamng of Rule 66 (B) <11 the Ruks. the \est tor materiality under lhe 
fir,t cate~ory \S the relc.ar,ce of the docamcnts to lhe prepa:ratLon of the defence case, 
Prcparat,on is a broad concept ar,d docs no, nccessorLly require that the material it sell cuunter 

the Prosecution e,·i,knec." 

8 In the present case, it is not disputed that the report sought for rnspcctLon is clearly 

and sufficiently identified, and is in the Prosecution's poss~ssion." 'Jhe Prosecution. 

howcl'cr, di,putcs that the said repo!l ,.s "materrnl to !he preparntion of the defence". ln the 

Proscclllion·s view. Joseph KLirorcra's contention that the report could be used a.s 1l1e basis 

for the cross-examinahon of Prnsecuuon witnesses i, too vague and doc, not satisfy the test 

rnr in,p°"tion. The Prosecution ai,;n disputes lhJt \he report could be used for the 

dc,·elopmcnt of e,•idcnce for the Defence case, ernn if Joseph '-i~irorera in1cndo to call the 

author of the ,~port, Mas samba Ndiaye, as a Defence witness. 

9 In the present case, the report en1Hled "The l·frstory of the Jnterahamwe" 1s connected 

to the ncation, formation and control over lnterahamwe, which ,s a core issue in the present 

mal in view of the charges alleged against the Accused m the Indictment." 'I he ('hambcr is 

therefore satisfied 1ha1 th,s rcpo!l is prim11f11cie material lo the preparation of the ddcnce of 

Joseph '-izirorera, and that che requirements under Ruic 66 (ll) ror an inspection arc mcl in 

1hc present cas,, ''' 

lO. Ihc l'rosecuti,,n, however, also contends that the report is not subject to inspcctinn 

bccaLlOO 11 »oukl he an internal document prepared by the Prosecution in c..n11ection v,,ith the 

in,·cmgauon and preparalion of its case, and th~'rdorc would fall "i1h,n the exception 

provided for by Ruk 70 (A) of the Rules '' 1t disputes Joseph N1.irorcra 's contcn!ion !hat lhc 

report. initially prepared by the Prosecutl()n m conncct1on with 1mesligat10ns and pn:paral!on 

of this case. has lost the character of an "in\Cmal documcm" because jt has Dlready bc,·o 

dl,dosed outside the Office of the Prosecutor to a Prosecution expert w1lness and lhc 

Defence in another proceeding before the Tribunal 

"l'rusecr,ro, ,- liaw"·o,o e, al c;,.., No !CTR -%-41,AR7:l. [)ecis,on on ln,erl<:><uW) Appeal Rdat,n~ ,o 
l),sdc.surc ,111dec Kule 66 (BJ of ,he fobunal's Rub uf Procod,,,, ,nd h,deocc (AC·,, " SepLeml,oc C<N,, 

para ? (cmph.so, added) 
' Pro.serntor', Res1>on,c to Joseph l\;,oore,a ·, ~foi,on tur l11spce1,oo of Kepon oo lnccrah,n>'IC ,o Apr,I 2/JW 

I'"" 2 
., Sec lmhc<mcn1. p,rt,rnl,cl)· at p,,as '). 10, 11. 24 I. 2-l i. Z4 E, >9, (,2 6, 
,, /h,J,,i, 
,. Rules of P,occduco a<1J h,dcncc, Rule 7U (A), "~ot~lthstandmg ,he p,om,on, of Kules /,r, and (,7 rc~o•<s, 
memoranda <>r o1hcr 10,ea,i,I docllmcnts pce~ared by , p•rt)'. ,ts assistants oc c<p,0<0otat1>es m coonc"Oll ~ ,oh 
<he ,nve,t1gat10'1 or pn:paw11on ofihc case arc nm '"bJcct to ,hsclo,urc or oohtic,<Hon unJc, 1hc afoo,monc,c,llcd 

P"""'""' 



11. The Prosecution also contends that the report 1s not finalized as yet and is oubjcct !O 

continuous reYision by the Senior Legal Attomcy in !he present case." It submits that Mr 

Ndiayc continues to conduct and document his analysis of !he lnterahamwc and the cl\jl 

ddensc program and !hat his opinions and assessments of the evidence dcsdop ,ncrcrncmally 

as a functinn of hLS ongoing analysis and his work as a Crime Analyst for the Karemer<l et al 

case, and as such may reOccl the imcmal a,scssments of evidence of the Proscculian warn in 

Karcmcrn et"'·· 10 which the defonoc has no entitlement 

12 As the Appeals ('hamber held, one of the purposes of the 1'1osccu!Lon's imcsugatiw 

fonct,on is ··10 assist the Tribunal to arri,·e al the trulh and lo do JU slice for the intemational 

community, ,ic·tims, and the accused."'° The Prosecution has a d,stwct ohligallon to 

ranic1patc "' the process of administenng justice,"' and its d,sclosnrc obligal10ns, notably ,c( 

fonh by Ruic 66(B), aim to parucipate in proper admtnistration of justice and a fair trial.''· In 

th~ Chamber's ,·icw, the exception of non-disclosure set forth under Ruic 70 (A) of the Rules 

must 1hcrdorc be rcstrictiscly interpreted tn what io necessary. 

13. In lhc present case, although the expert witness was nc\'cr called to testify m the 

Ndwmi/11go c-ase. the report entitled ·'The History of the lmcmhamwe" was indeed disdo,cd 

to 1hc Defence m that ~ase. as part of the di,clo1ur~s m connection with the expected 

lc.stimony of the expert witness I he l'rosecutinn cxphcitly acknowledge., thi, fact m ,1, 

forthe,· ~uhmissions lo the Chamber, hut conlcnds that it docs not affect the internal charnck1 

of Lhc document." 

14. In the Chamber's ,iew. the fact that the report has been d1sdo,cd to a party which'-' 

not memhcr ol'reprcoentativc of the OTP. such a, the Defence in another case entails 1hat the 

repon can no longer be reprded as an internal document to be protcctcd from discl<>,urc 

uttdcr the exceptional provision of Ruic 70 The fact that the report was disclosed in anu1her 

procccdrng before the !nbunal does not affect this conclusion. As the Appeal, Chamber alw 

., Prosccuiot ·, Sobmiss,on, of Ad<lu,onal lnfon'llat10n pursuan, ,o THal Ill Chamb" Ocd"I' of 23 .\1a}' l()ll' 

Co1>ccm1n~ ',,,,occr, 's M"tu>n to Compel Jn,pectoon of lntcuham"c Rcpo!1, 2~ May C<IIJ1 
,, l'm<ec",o' ,, /,'m,·m<rn nnd "' Case 'Jo ICTR.')8.44-A R J) 7 D,c,s,on on J,,,crlo,utm ,\ppcal R,~,,d•ng 
ihc Role oftbc P,Mecc,(or'> ~lcdcO<>LC D,,sclo.s«ce Sun< ,11 l)i,charimg Dosdos\lrc Obhg•"""-' I~() ,CJ hm,: 

lU0(1 para. 9 
_,,, /hul,m, µar, ,) In 1hai LJem,on the ,-\(' !Leid· '"In 01h« ""o,d< ,he ProsetuH<>n lu,< ,, ,1.,tmc< ohhgot,,l" '° 
po,m,p,rc m 1h< '"°'''-'' .,,·,drn1n,.s1enng _w,i,,e b) d,sclos,n~ ,o the Dcfrnc<, ,, rcqL<»ed b\ P.ul, bMA> 
m,1e1o,I whtch ,t ,can,lly knm;s "ma) ,uggc" ,he rnnoccncc nr m,Ug'1c the guolt of the """"I ot ai'o'cct the 
crcJ,1,.11') of ,1,, Pro,<rnlo<>" C',dcncc" 
" /hule•• Sec ,lso The l'm,ccuw ,. Bag,,mra et"(, f:ase 'vo ICTR·%•4l•AR~l (.\CJ, D,rn,on on 
11110,locu,o,y Appeal< on Witness Pcoco,.,on Ordccs, t, Octobcc )005. par, 44 
,. l'cosc,urni, '"b""'"""' of Add"1on,l lnform.c,on ?"''"""' ,o rrial Ill Ch,ml><r o,dc, of 2) Mov 2,100 
(' onccnun~ :,;,m,,,ra 's Motrnn to Comp,cl lnspccM<l of lntmh•m"e Report, n Ma)' 2111)7 



held, the Prnscc\ltion learns arc all rcprcsenllltiws m the same Office of the Prnsc~utor." The 

Chamber, however, accepts that the obligation tu disclose 1he report only applies to the 

version o! the report di,closc<.I to the Defonce in the Nc/,am1higo cas~ 

I 5. Furthermore, contrary to the Prosecution's assertion, the fact that the report sough\ b) 

:--:zuorcra wa, no1 available in the Prosecution Electronic D1<elosurc Suite ("[l)S") docs not 

affect this conclusion. The existence of an EDS system dr.,s not relieve the Prosc~ution frum 

,ts disclosure obligalions according to the Rules "As l1cld by the Appeals ('hdmber, 

, , I the ProscclltJon must aw,ely ,,_,cw the material in lls p<.>SSesS1on IOr nculpaio,, 
material and, at the ,·ery leJ,t, mform the accused of m. cxtstcncc. In the "ew of lhc 
Appeal, Chamhcr. the Prosccunon', Rule 6S obl,gallon to disclose extends bc:'Ond 
simply makmg a\dil•ble ,ts c't1tore evidence c<>llect,on in a searchable formal A search 
cngme Cdlll\OI sen•• as a surrogate for the Prosecu[Lon's md1vid1Lali,cd con"dcrat1on of 

!he matcrrnl m its possession." 

f,'OR THESJ<: REASO:-lS. the CHA:\1RER 

I. CR.\YfS Joseph l\z1rnrera'o Motion; and accordingly 

II. ORDFH.S th~ l'roscculion to permit the Defence 10 inspect Ndiayc':; Report as 

disdosed to the l)efencc in the Nchamihigo case. 

,\rusha. 28 June 2007, done in Lngltsh. 

"l'mwrnW , Ba5uwra um/ al, IITR. Case No 'J~-41.,\R1/ 73, J}ecr,10" on lntorlocuto•) Appeal,; of 
l)ws,on O'l ll'"nO<s P,o,ec«Oll Order< (AC) .. 6 0C1ob« 2005, pm 41 ··',owhm '" the S<at,,ic m R,le< ts n 
siated that tlie Prn«curn,'s obl1ga"""' may be l,m,t<<l to spcc,fic <eom, w1th,o 1hc Office ui'tlic Prosccu<m. 
wh,ch '" ,he prnctlc< of1l1< T<1hunal arc some,,mc, rdorcod w a, the "P,osoc"t,o,o'' in an ,ndl'·,du•I """ lhc 
m,l,,i,ry mcamo~ a11<l '°""" of1ho text of the Rules suggcsi 1hot the obl1ga1'ons ofth< Pro,;ccutor rest un hon, 
or he, ,lune as an md" ,du,I ~·ho ,s then able to au1hm,,, the Office uf the l'rosocutor a, •• s,,holo und" ,~cd 
<'lllt, m fullil lrng th.,.se obhg,twn, " Soc ,isu l',m,•c,,/,,r ,. Kue<'meaa er ,,/ . Case ~u IC I J< ,9R-44• T, Oom1on 
Ofi l)efcncc \1oH0'1 for D,sclmuco ol RIP !la1cr.•l ,nd for S•""'""' ogatnll the Pcos<<u""'' ( JU 1<) Ou-,bc, 
;poo. par, I I 
· See Relic 6R(lll ul the Rules "Wt,ccc ]>OS5'blc, anJ "''th the ,g,se,nent ufth< Dclcncc. m,d "'""""' /!'<'f".!u-,· 
I" p,nawaph 111, 1h, Pmscrntor shall m,ke a,·,.lahlc <Q 1ho lJofroce. rn dcmotuc fonn, collcc<,on< of rclc,,<"1 
,n,tcnal held b, the l'co,ccutcr. togcthec w,th app,c,pnate '"'"P"'"' software "ich "htch 1hc rkfcncc· e,rn ,ca,ch 
,,ich cc,llcct1uo< clcc<t'<ln,call, · 
"P,·rnecuw, ,, !:,,.,m,,,a w1<l al . (asc ~" ICTR•9S•44•AR JJ 7 lJcc,s,oo, utl lo1c,i"'-u,orv .~ppcsl Re~,rdrn~ 
,he Role of the Pto<ecu1or·, rlectronrc U1Sclo,ur< S""' m Dmharg,ng D,sclosurc Ohl,g,HMS. t AC I JO June 
~t)t,, pa,a Ill 
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