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INTRODUCTION

1. Simon Bikindi {“the Accused™ is charged with six counts for the alleged
commission of crimes sel cut in the Statuie of the Tribunal (the “Stalute™). Pursuant to
Aricle 2 of the Statte, he is charged with conspiracy to commit genocide, genocide, or
in the altemative, complicity to commit genccide, and direct and public incitement (o
commit genocide. The Accused is also charged, pursuant to Anicle 3 of the Statute, with
murder and persccuticn as crimoes against humamty.

2. Cn 22 February 2007, the Prosecution closed its case, after calling 20 witnesses in
32 days and entering 77 cxhibits. In an Oral Decision, on the samn: day, the Chambher
granted the Dcfence 21 days to file 2 98 bis Mation for Acquittal' On 15 March 2007,
two separale Motions for judgement of acquittal were filed by Mr Momo, Co-Counsel,
and by Mr Ndertu, then Lead Counsel, fcr the Accused. Each of the two Motions calls
for acquittal on 21l counts in the Indictment.? The first Motien, signed by Co-Counsel and
the Accoscd, requests thc Chamber not to consider any submission by Lead Counsel
insofar as he no longer represents the Accused.” The Prosecution filed a Response 10 the
Defence Motions on 20 March 2007, and an Addendum 1o its Response on 21 March
2007.* Co-Counsel for the Accuscd filed a Reply to the Prosecution Response on 26
March 2007 and an Addendum to its Reply on 27 March 2007.°

DELIBERATIONS

Preliminary Matters

3 Az a preliminary matler, the Charnber will address the status of the two scparate
Mations for acquittal filed by Defence Counsel.

4. On 12 February 2007, the Accused subrmitted a request 1o the Registry [or
withdrawal of Lead Counsel Mr Wilircd Nderitu. Pending a decision by the Registry m
relation (o this reqoest, Mr. Ndcris continued to acl as Lead Counsel, representing the
Accused during the final weeks of the Prosecution case and filing 2 Motien, on 15 March

! The Chamber’s Oral Decision of 22 Febroary 2007

2 uptotion For Acquittal of Simon Bikindi Porsuant to Role 9% fis of the Rules of Procedure and Tvidence”
{Molion by Mr Momo, “Comrection 3 La Requéte aux Fins d™Acquitement de Simoen Bikindi en Verm de
Varticle 98 Ay du Réglement de Procédure et de Prewve” (Comigendem to the Motion by Mr Momo],
“Defence Moton for Judpement of Acauittal Parsuant 1o Hule 98 B of the HEules of Procedure and
Evidence” {Motion by ¥r Ndenitu),

* Molion by Mr Momg, para. 7.

! “Prosceutor's Response te Dofense Motion for 4 Judgment of Acquital of Simon Dikindi Pussuant te
Rule 98 bis of the Rules™ {Prasecution Response), “Addendum to Prosecutor's Response to Defenss
Motion for a Judgment of Acquittal of Simon Bikindi Pursuant to Rule 95 fix of the Rules” (Proseculion
Addendum).

T“Reéplique 4 1a Réponse du Procuredr Inntulée ‘Proseculor's Response to Defense Mation for a Jndgment
of Acquittal of 3imon Bikindi Pursuant (o Rule 98 Aés of the Rules™ {Reply by Mr Moma); “Frécision sur
la Référence de 1a Note de Bas de Page no 4 Contenve Dans k Réplique de Simon Bikindi a la Réponse du
Procureur’” {{omigendurn to the Reply of Mr Momoa).
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2007, for his acguittal.® On 30 March 2007, the Registrar issued a Decision withdrawing
Mr. Nderitu’s mandate to serve as Defence Counsel for the Accused.’

5. The Chamber notes that the duplicate Motions filed by the Defence did not cause
any delay in the proceedings and did not cause any prejudice Lo the Prosecution which
was able to respond thereto within the alletted time. Tn its Response, the Prosecution
acknowledges s consideration of both Motions.® In view of these circumstances, the
Chamber, in the interests of justice, will consider both Defence submissions,

6. As a second preliminary matter, in response to the Defence subntission,’ the
Chamber notes that the Tndiciment does not charge the Accused with extermination as a
crime against humanity. Accordingly, the Accused has no defence 1o preparc in respect of
this cnme.

On the Merits
A General Principles
7. The Parties’ submissions address both the scope of the Chamber's enquiry under

Rule 98 his of the Rules and the sufficiency of the evidence in relation to the enimes
alleged in the counts of the [ndictment. The Motion filed by them Lead Counsel Mr
Nderitu also requests (he Chamber Lo take a paragraph - by - paragraph approach with a
view 10 striking owt paragraphs in the Indiciment for which therc is insufficient
evidencc.'®

8. The Parlies agrec as o the standard which must be met by the Prosecution
evidence 10 resist 2 Motion for judgement of acquittal: whether a reasenable trier of fact
could arrive at a conviction if the Proseculion evidence is accepred.”’

9, Rule 98 bis, “Motion for Judgement of Acquittal”, provides:

If afier the close of the case fur the prosecution, the [rial Chambicr finds that the
evidetioe s insuf{ficient to sustain 2 conviction on one or tmore counts charged in
the indictment, the Trial Chamber ... shall order the entry of judpement or
acquiltal m respect of those counts,

10.  As the Appcals Chamber has succinctly stated, the inguiry under Rule 98 &is is
fimited (o determining whether *“the cvidence is insufTicient to sustain a conviction™:

*T. 12 February 2007 pp. %-11.

7 “Decigion Withdrawing the Assignment of Mr Wilfred Nderim as Lead Counscl far the Accused Simon
Rikindi™, 30 March 2007,

R Prosceution Response, paras. 4, 31-37,

" Motion by Mr Momo, paras. 23-24,

% Motion by Mr Nderitu, para, 48 (b}

" Motion by Mr Momao, paras, 13-16; Maotion by Mr Nderite, paras. 10-11; Prozecution Response, paras.

15-16. \




The capacity of the prosecution svidence (if accepted) w sustain 2 conviclion
beyond a reasonable doubt by a reasonable wrier of fact is the key concepl; thus
the test is not whether the trier would in fact arrive at a conviction beyond a
reasonable doubt on the prosecution evidence (1f accepted) but whether i cowid,
At the close of the case for the prosecution, the Chamber may lnd that the
proseculion evidence is sullicient to sustain a conviction beyond a reasonable
doubt and yet, even if no defenee evidence is subscquently adduced, proceed 10
acquit at the end of the irial, if in its own view of the evidence, the prosecution
has not in fact proved guill beyond a reasonable doubt.'

1. Accordingly, under the test established by the Tribunal's junisprudence, Rule 58
bis roquires the Chamber to determine only whelher “the evidence is insuflicient to
Sustainl a conviction on onc or more counts charged in the indiwerment™ and to order a

“iudgement of acquittal in respect of those counts™. "

12.  The Molion [tled by Mr Nderitu submits that the evidence should be evahiated not
only in relation to counts but also i relation to facts alleged in specific paragraphs of the
Indictment.’? In accordance with the tost adiculated above, the Chamber considers it
neither necessary under the Rules nor appropriate to test the sufficiency of evidence in
relation to paragraphs in the present Indictmeni, many of which are inter-dependent.
When scized of requests for a judgement of acquittal pursuant to Rule 98 hix, Tral
Charmhers of this Tribunal have almost unanimously examined the evidence in relation to
counts without also tesimg the sufTiciency of evidence in relatien to each paragraph of an
Indictment.”” Moreover, the Chamber would engage in an “unwarmanted substantive
cvaluation of the quality of much of the Prosecution evidence if it were to pronounce on
the sufficiency of evidence in relation to cach materal fact in cach paragraph in the
Tndictment.”™"

13. A Decision pursuant to Rule 98 bis does not require the Chamber to assess the
credibility and rcliability of the evidence unless the Prosecution casc “has completely
broken down, either on its own presentation, or as a resuli of such fundamental questions
being maised through cross-exemination as 1o the reliability and credibility of witnesses
that the Prosecution is IcA without a case™.'’ Tt is also well-estahlished that the

' Jalivic, Judgement {AC), $ July 2001, para. 37, emphasis added.

! Zigiramyiraze, “Decision on the Delence Mation Pursuant to Rule 98 £is™ (TC), 21 February 2007, para.
10; Bagesora ot af., “Decision on Motivns for Jodgement of Acquittal” {TC), para. B (emphasis added).

" Molion by Mr Nderite, paras, 16-24, 30-31, 33, 35, 37-40, 43,48,

'* Figiramyiraze, “Decision on the Defence Matien Pursuant (o Rule 98 L™ (TC), 21 February 2007, para
10, Bapeyors of of "Decision on Metions for Judgemenl of Acquittal™ (TC), £ Febmary 2003, paras, 8-4;
Minvumyd, “Decision on Thareisse Muvunyi's Motion for Judgement of Acgaittal Pursuant to Bule 98 ba™
{TCY, 13 Qeraober 2003, para 39; Mpambory, “Decision on the Defence Motion for Judgement ol
Acguittal (TC), 21 October 2005, para. 6; Rwamadnde, “Decision on the Defence Motion for Judgement
of Acquittal” (TC), 28 October 2005, para, §. Bizimungy ef af, “Decision on Defence Muotiang Pursuant o
Hule 98 fix (T, 22 November 2003, para L,

I* Zigtramysraze, “Decision on the Defence Motion Pursuant to Rule 98 bis™ (T'C), 21 February 2007, para
10, Bagosora et al. “Decizsion on Motions for Judgement of Acguinal” (TC). 2 February 20035, para, 9,

' Zigirunyirazo, “Decision un the Defence Motion Pursuant 1o Rule 98 Aix™ (TC), 21 Fobruary 2007, para
11: Meindibyrmana of al., “Decision on Delence Motions Pursuant to Rule 93 Ais™ (TC), 20 March 2007,
para. 7 Bizimuwmgu e af., “Decision on Defence Mations Pursuant w Bofe 98 4™ (10, 22 November

AT —
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Prosecution evidence should be evaluated as a whole, in respect of the “the totality of the
evidence™ and any reasonably possible inferences.'® Of course, a decision at the Rule 98
bis stage ol the proceedings 1o consider the Prosecution evidenee docs not preclode the
Chamber from finding, at the end of trial, that this cvidence fails to establish the
Accused’s guilt bevond a reasonabie doubt.'”

i Sufficiency of the Evidence (n Redation to the Counts of the Indiciment

14, In the following section, the Chamber will examine the sufficiency of the
evidence in relation to each count of the Indictment, in light of the legal standard
ariculated above.

Count j: Conspiracy fo Commift (renocide

i5.  Boath Defence Motions seck acquitial on Count | of the Indietment charging the
Accused with conspiracy to commit genecide, under Anlicle © (1) of the Statute.
Specifically, the Indiciment alleges Lthat the Accused, and other named individuals in the
political leadership of the MRNI} or individuals respensible for media programming and
operations, planned and exccuted a common scheme to destroy, in whole or in part, the
Tutsi ethmc proup of Rwanda. The Indictment further alleges that the Accused
callaborated with others “to mihtnze the MEND fnferahamwe youth wing and 1o
indoctrinate militias with anli-Tutsi ideology and to disseminate anti-Tutst propaganda”
(o commir genocide against the Tutsi.*?

16. Conspirac‘{ 15 conslituted when two or more persons apree 10 pursie a commen
criminal purposc. ' The actus reus of the crime, prescribed under Article 2 3(b) of (he
Statute, is the act of cntenng into an agrcement whose COMMON purpose 1s to commit
genocide, The mens rea1s the intent to enlet into this ag‘rv:if:rnem.z1 Neither the acfus reus
nor the mens rea exists unless the perpetrator shares with the other co-perpetrators the
requisite specific intent of the crime of genocide™ This intent may be demonstrated
gither cxpressly by the words of the perpetrator or by reasonable deduction from his or

2005, para, 8; Bagasora ef al., "Theoisien an Motens for Judgement of Acquittal” (TC), 2 Febmaary 20035,
paras. 10-11; Haedzitharanovic, "Decizion on Maotions for Acquittal Pursuant 1o Hule 98 bir of the Rules of
Procedire amd Evidence” (TCY, 27 September 2004, para. 17T

" Zigrranyiraza, “Decision an the Defence Motion Pursuant to Rule 98 bis” (TC), 21 February 2007, para
11; Bagewern ¢ al, “Decision on Motions for Judgement of Acquittal™ {TC7), 2 February 2005, para. 11,
Mrevarnyd, "Decision on Tharcizze Muvonyi's Motion for Judgement of Acquittaf Pursuant to Rule 98 bie”
{1CY, 13 Oeraber 20035, para. 40,

b Jigiramyiraze, “Decision on the Delence Mation Pursuant o Rale 98 bis™ (TC), 21 Febmary 2047, para.
11 Bagosers er @i, “Pecision on Motions for Judgement of Acquittal” [1'C), 2 February 20035, para. 6

* Indictment, para. 3.

M ¢usema, Judeement {TC), 27 January 2000, paras. 190 -191,

2 Musema, udgement (1C), 27 Jenuary 2000, paras, 19) <191,

Y Bagosara et .al, “Decision on Muotiens for Judgement of Acquival” (TC), 2 February 2005, para, 12,
referring to AMusema ludgement, para. 192: “[W]ith respect to the rmens rea of the crime of conspiracy to
corntt gehocide, the Chamber notes that it rests on the concerled intenl to commit genocide, Lhat is ko
destroy, in whele or it parl, a national, etflinic, rcial. or religiovs proup, as such”. See also Nivitegeka,
Judgement (TC), 16 May 2003, para. 423,
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her conduct.”® Jt is unnecessary to show that the criminal object of a conspiracy has in
fact matcrialized. As an inchoate effcnce, conspiracy exists uporn proofl of the agrecment
itsetf ** The exisience ol the agreement may be inferred from circwmstantial evidenec,
such as evidence of coordinated action by the Accused persons or the institutions they
control in pursuit of the unlawful act.™

17, Whle the Tribunal™s temporal junisdiction is imited to crimes committed between
1 January and 31 December 19942 conspiracy is a crime of a continuing nature. For this
reasorl, the Chamber may rely upon cvidence of acts that occurred prior to and following
1994 as e;:idencc of a conspiracy that culminated during the temporal jurisdiction of the
Tobunal.”

1%, The Prozecution evidence 15 based on the words and deeds of the Accused,
sometimes 1a the presence of named co-coenspirators or others, which the Prosecution
asserts is indicative of the exisicnce of an alleged agreement.” According to the
Prosecution, the words and deeds must be vicwed in the context of “a pattern of
purppried action” demonstrating that the Accused’s musical composilions, live
performances and recruitment of Jaterahamve were clements of a conspiracy to destroy,
in whole or in part, the Tutsi. ™"

19, The Chamber has heard evidence that the Accused allegedly paricipated in the
recruitment of MRND party membership, with the objective of defeating the enemy,
defined as the Tutsi.”! Witncsses have testificd that the Accused, a composer and a
musician, participated in the media campaipn to defeat the enemy through his
instromental music and song lyrics, which he directly performed or which were broadeast
by Télévision Libre des Milies Collings (“RTLM™) -- a privately-owned radio station,
aligned with extremist political currents in the MRND and the CDR pﬂ.‘l"IiES,?z There 1s
evidence that the Accused spoke at pohtcal mllies and meetings, targeting the Tuts: as

H Bayosora ef al, “Decision on Motions for Judgement of Acquittal™ (TC), 2 Fcbruary 2003, para. 12,
referring fa The Proseciior v. Ndindabokizi, Judgement {TC), 15 Tuly 2004, para. 454,

* The Prosecuiar v, Mahimang et af. (1C), Judrement, 3 December 2000, para, 1044,

™ Miyitegeka Tudgement (TC), 16 May 2003, paras. 427-428, as cited by Nehimana Judgement, para, 1046
... Conspiracy 1o commit genocide can be comprised of individuoals actlieg in an institutional capacity as
well 35 or even independently of their links with ¢ach other.”

* anticle 1 of the Statute.

¥ Hikindf, “Decision on the Defence Motion Chellenging the Temporal Jurisdiclion of the Tribunal and
Objecting to the Formn ef the Indictment and on the Prosecutor’s Motion Secking Leave to File an Amended
Indierment™ {TC), 22 September 2003, para. 34: Ndwdifivimana er af., "Decision an Defence Motions
Pursuant to Rule 98 bis™ TO), 20 March 2007, para. 15,

* See, ep., Wilnesses ALP, AKT, AKK, AJZ, AJY, AlS, BGEH, AKE, BHI, AEY, BIIL, AL{}, and
BHH.

¥ Prosecution Resposse, para, 18 (e).

M See, £g., Witnesses ALQ (T. 13 Ociober 2006 p. 38; 16 October pp. 2-3, 5-7, 38); BHT (T.12 Cctober
2006 p. 40; 1. 13 October 2006 pp. 3-5.11},

M See, e.g, Witnesses BGH (T, 2 October 2006 pp. 36-37; 3 Oclober 2006 pp. 28-30; 5 October 2006 pp.
2-11; BHH (T. 20 February 2007 pp. 7, 10-12), AJZ (T. 25 September 2006 pp. 45-47); AJY (T. 27
Seplember 2006 pp. 26, 29-30);, AKJ (T. 20 Septenber 2006 pp. 47-50); ALP (T. 18 Seplember 2006 pp.
35, 30-40); B (T, 10 October 2006 pp. 12-13, 24, 26-27, 32, T. il October 2006 p. 11); BHI (T, 1}
Oetober 2006 pp. 4-5) AEY (T, 12 October 2006 p.8),
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the cncm}f.3 : According to wimnesses, the Accused was ofllen in the company of
Interahamwe, both prior to and during the 1994 cvents, and he participated in the
campaipm to sensitize and provide military training to the Interahamwe.’® Wilnesses have
testified that the Agcused made remarks pnnr lo Apn! 1994, which ¢ould be interpreted
as threats or exhortations to kill civilian Tutsi.”® There is also evidence that, hetween July
1994 and carly 19935, the Accused collaborated with ex-FAR military leaders and former
MEND-aligned govemment oflicials by ccmpasmg and perlorming anti-Tulsi songs,
with the objective ol regaining power in Rwanda. o

20.  In the Chamber’s view, the above evidence, if believed, could lead fa a finding
that the Accused, and others, entered into 2 conspiracy to commil genocide during the
period alleged in the Indictment.

Count 2: Genocide

21, Count 2 of the Indictment charges the Accuscd with both individual and superior
responsibility, under Articles 6(1) and 6{(3) of the Stalute, respectively, for the
commission of genocide against the Tutsi. The elements of genocide, as defined in
Aricle 2 {2) of the Statete, are as fallows:

Article 2: GCenocide

[a]ny of the following acts committed with intent to destroy, in whele or in pant,
a national, ethnical, racial or religious group, as such:

{a) Killing members of the group,

{b) Causing ser:ous bodily or mental harm to members of the group;

{c} Deliberately inflicting on the group conditions ol life calcutated to bring
about its physical destruction in whole or in parT:

{d) Imposing measures intended ta prevent births within the group;

{£} Forcibly wensferring children of the group o another group.

22, Anicles 6 (1} and & (3) of the Statute present the various fomms of cnminal
participation to be considered by the Chamber in ils cvaluation of the sullicicney of the
cvidence in relation to the counts charged the Accusced.

23, Anticle ¢ (1} of the Stamne specifies that a person who “planned, instipated,
ordered, committed, or othcrwisc aided and abetled in the planning, preparation or
execution of " genoeide, or any offence over which the Tribunal exercises jurisdiction,
incurs individual criminal responsibility, To establish an individual’s responsibility for
genacide, fhe Prosecution must adduce evidence not only of the commission of one or
more of the above malcnal acls articulated in Amicle 2 (2) of the Statute but also

" See, e Witnesses AKJ (T 20 September 2006 pp. 48-49); AKK (T. 22 Septemtber 2006 pp, 3-5% AJZ
{T. 26 September 2006 p. 11% AJY (T. 27 September 2006 p. 30},
“.s‘ec e.g., Witnesses AJS (T. 29 September 2006 pp. 9-10, 12-13); ALQ{T. 13 Ociober 2006 pp. 34-38).
Suu g, Witnesses AJY (T. 27 September 2006 1, 34); AKE (T. 5 Ociober 2006 pp. 34-35).
* Sev. o.p. Witness ALE (T, 16 Ociober 2006 pp. L1-i2}.

<] T T
J

]
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gvidence of the individual’s specific intent to commit genocide. To prove specific inient,
the Prosecution must show thai the Accused “target[ed] his victims because of their
membership i 4 protected group, with the mtent to destroy at least a substantial pan of
that group™. " The Accused’s specific intent may be derived from direct evidence such as
hiz spoken words or inferred from a numbcer of facts and circumstances such as the
Accused's commissien of othor culpable acts systcuatically directed apainst the same

group.’?

24, Amticle 6 (3) of the Statute provides that where an offence is committed by a
subordinate, the superior is erimimally responsible, if ihe supenior knew or had reason to
know that the subordinate was about to commit the acts, or had done so, and the supcrior
failed to take the necessary and reasonable measures to prevent thesc acts or to punish the
perpetrators.

25, Much of the cvidence coneerns the alleged anti-Tutsi messages in the Accused's
songs, his alleged performance of this music at MREND and CDR party meetings, his
public exhonations to kiil the Tuisi, and his alieged acts of support and encouragement of
the Inrerahamrwe, including members of his frindire troupe, to engage 1n genccide.
Specilically there is evidence that the Accused exhoried, and traveled in vehicles with,
armed fmrercharnee to attack Tutsi in Nyumyamba Commune in Gisenyl Préfeciure in
early July 1994.* There is cvidence that, shortly afier the killings of Tuts in
Nyumnyamba, the Accused addressed a MRND meeting at Umuganda Stadium in
Gisenyi, where he called for the Hutu 1o hunt for and kill the cnemy, (he Tutst. ™
Following the meeting, there were killings of many Tutsi.!! Evidence also exists that the
Accused ordered as well as aided and abelted in the killing of Tutsi in Nyamymba
Commune, at the Commune Rauge” and at Gisenyi Prison.*

26, In addition, the Chamber has heard evidence which could sustain the Accused’s
superior responsibility for erimes committed by bis subordinates. There is evidence that
the Accused, as a nationally recognized performer and director of the frindire Ballet
Troupe, cxercised infllucnce over the frindire dance troupe, who were memhers of the
{nterahamwe.’ There is evidence that the /meershamwe, including members of the
Accused’s troupe, attacked Tutsi civilians in Nyamyumba Comrmnne, at the Commune

¥ Kesife, Judgement (AC), 19 April 2004, para 12; ("The intent requirement of genocide under Article 4 of
the |ICTY] Siature is therefore satisfied where evidence shows that the alleged perpetmator intended o
destroy at least a substantial part of the protected groun.”).

* Jelivic, Judgement {AC), § July 2001, para, 47.

¥ See. eg. Witnesses AJZ (T, 20 September 2006 pp. 6-10%. AJY (T, 27 Septermher 2006 pp. 32-34, 37):
BEW (T, |7 Getober 2006 pp. 31-32, 35).

% See, e.g., Witness AJZ (T. 26 Seprember 2006 pp. 10-11).

Y Loe, og, Witnesses AJZ (26 Seprember 2004 pp. 12-13% ASY (T, 28 Scprember 2006 pp. &7

2 Soe, e, Witness BHI (T, 12 October 2006 p. 41; 13 Ociober 2006 pp. 3, 20-21}.

* See, e.g. Witness ALP (T. 18 Seprember 2006 pp. 46-49).

" Ser, e, Witnesses AJY (T. 27 September 2006 pp. 32, 34-35; 28 Sepiember 2006 p. 4); AJS (T, 29
Septamber 2006 pp, 11-13); AEY (T. 12 October 2006 p. 12); BHI (T, 13 October 2006 p. 5): ALQ (T. 16
Cclober 2006 pp. 4-5, 9, 13%; AJZ(T. 27 Seplember 2006 p. 373




Rouge, and Gisenyi Prison.*® Therz is further cvidence that the Accused, as an authority
figure in the faterafiamwe, was aware of killings perpetrated by the fnrerahonmwe and
fuiled 1o prevent these crimes or to punish the perpetrators.* The Chamber has also heard
evidence of crimes of sexual violence committed against Tutsi women by Inferghamwe
allegedly under the Accuscd’s control.”’

27. Cm the basis ol the evidence discussed in this section and in relation to Count 1,
Conspiracy to Commit Genocide, along with all reasonably possible inferences ansing
therefrom, the Chamber [inds that there is evidence which, if believed, could lead a
reasonable 1oer of fact to conclude that the Accused is criminally respoensible for
genocidal killings as an individual, pursuant to Aricle & {13, and as a superior, pursuant
to Article & (3), of the Statue,

Count 3: Compliciry in Genocide

28 The jursprudence of this Tribunal has held that aiding and abetting genocide, set
out in Anicle 6 (1), and complicity in genocide, in Article 2 (2) of the Statute, are
overlapping, if not substantially similar ferms of criminal conduct.” Thus, a finding of
ading and abetting genocide could also establish a conviction for complicity in
ge:n::n::iu:ht:.‘mr As zuch, the Chamber considers that the same evidence discussed ahove in
relation to Counts 1 and 2, il believed, could be suilicient to sustain & finding by a
reasonable trier of fact that the Accused 15 guilty of complicity in genocide.

Conant 4: Direet and Public Incitemeny to Commit Genocide

29, The Accused is charged with individual responsibility, under Anticle 6 (1), for
having composed, performed, rocorded or disseminated musical compositions which
were used Int a propaganda campaign to incite the Hutu lo commit genocide against the
Tutsi.” Incitement, pursuant 1o Article 2 (3)(c}, must be “direct and public”. To be dircct,
the exhonation must be “more than mere vague or indircct suggestion™ and should be
viewed “in the hght ol its cultural and linguistic context™. To be public, the exhortalion
must “call for enmmal action to a number of individuals in a public place or to members

** See, e.g., Witnesses AJZ (T. 26 Seplember 2006 pp. 7-3, AJY (27 September 2006 pp. 34, 37-38); RH]
(T. 13 Cetober 2006 p. 33, ALF (T, {8 Seprember 206G pp. 4649,

* See, e, Witness AEY {T. 12 October 2006 pp. 11-12},

¥ Swe, g, Witnesses ATY (T 28 Seplember 2006 pp. 3-4): BHT {T. 13 Qctober 2006 pp. 3, 20-21).

+ Nrakireimang, Judgement (AC), 13 December 2004, paras. 300.501; Bugosara et af, "Decision on
Motions for Judgement of Acquittal” {TC), 2 February 20005, para. 21, ciung Xreeefe, Judgement (AC), 19
April 2004, paras. 138134,

¥ Krstic, Tudgement {AC), 19 April 2004, paras. 138-139 (*As the Trial Chamhber ohsorved, there 15 an
overlap between Article 4 (30 [of the ICTY Statute] as the pomeral provision enumerating purushable fortns
of pacticipation in genocide and Arhcle 7 (1) [of he ICTY Rules] as the general provision for criminal
liability which applies 1o all affences punishabla under the Statute, including the oflcnee of genocide - I
this case, the two provisions can be recanciled, because the lerms “complicity’ and “accomplice™ may
encompass conduct broader than that of aiding and abetting genocide.”™).

** Indickment, paras. 31-41,
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of the general public at large by such nicans as the mass media™’' The mens red is the

“iment to directly prompt or praveke another to commit genocide™ ™

30.  Ther is ¢vidence that the Accused, through the public perfarmance of his anti-
Tutsi music and public exhortations at MRND and CDR political meetings, provoked
members of the pepulation to pursue and kill Tutsi.” The Chamber heard evidence that
the lyrics in several of the Accused’s songs, including Nwasecerege, Bene Sebakint and
Nanga Bakuwru, promoted Hutu solidarity by tarpeting the Tutsi as the “c::nmn.f”.f’"1
Evidence also cxisls that recordings of the Accused’s songs oflen preceded and tollowed

RTLM broadcasts which advocated attacks on Tulsi civilians.”

il.  The Chamber is satisfied that the above evidence, if belicved, could tead a
reasenable tner of fact to a finding of the Accused™s guilt beyond a reasenable doubt for
Incitement to commit genocide against the Tutsi.

Count 5: Murder as a Crime Against Humanity

32, The Accused has been charged with munder, as 2 Cnime Against Humanily, for
his alleged responsibility as an individual and a sugﬁerir:nr in the killing of Tutsi civilians,
pursuant to Articles 6 (1} and 6 (3) of the Statutc.”™ Arvicle 3 of the Statute enumerates
the Chimes Against Humanity of which the Accused is charged: murder and persecution.
To qualify as a Crime Apgainst Humanity, a specific offence must satisfy two conditicns
under the Stalute: the cime must be committed as “parl of a widespread or systcmatic
attack™ and the attack must be direcled against “any civilian population on national,
political, ethnic, racial or religious grounds”. “Widespread” is defined as massive or
laruc-scale, involving many victims; “systematic” refers to an organized pattern of
conduct, as distinguished from random or unconneceted acts commitled by indcependent
actors,”” The sccond condition fosters the mens rea requircment unigue lo crintes against
humanity: the offender must know that his act is part of a widespread or systematic atlack

¥ Bagasora ef al., “Decision on Motions for Fudgement of Acquittal™ [TC), Z February 2005, pata. 22;
Akgvesw, Judgement (TC), 2 September 1998, paras. 537-558.

* Ragosora ef af, “Deciston on Metions for Judgement of Acquiltal” (I'C), * Fehmary 2003, para. 22;
Akervesn, Indeerment (TC), 2 Scptember 1098, para. 350.

¥ See eg. Witnesses RHL{T. 13 October 2006 p. 21); AKK {T. 22 September 2006 pp_ 4.5} AJZ(T. 26
Septcmber 2006 pp. 9-12) AJY (1. 27 September 2006 pp. 32-34); Expert Witness Professar Karangwa
{T. 15 February 2007 p. 19}

¥ See, oo, Witnesses BGH (T. § October 2006 pp. 15-17, 19-20); AJZ(T. 25 Scptember 2006 pp 46-48);
AJY (T, 27 September pp. 26, 29); BHT(T. 13 October 2006 pp. 34) ALT (T. 18 September 2600 p. 34);
AEY (T 12 (ctober 2006 pp. 7-91;, Expert Witness Professor Karangwa (T. 13 February 2007 pp. 3.
28-29, 1341, 47-50; 14 Febrary 2007 pp. 3-4, T.15 February 2007 pp. 9, 18-19, 22-25, 4143, 5a.);
Expert Witness Professor Mbonimana (T, 16 February 2007 pp. 21, 23-27).

* Sve, ez, Witnesses BGH (T, 2 Octaber 2006 p. 36, T, 3 October 2006 pp. 28-30); BHEL{T. 20 February
2007 pp. 10-12); BHJ {13 October 2006 pp. 26-27).

™ Indictrment, paras. 42-47.

¥ Zigiranypirazo, “Decision on the Defence Motion Pursuant to Rule 98 #is™ (TC), 21 February 2007, paras.
1819, Bagasora et of.,"Decision on Motions for Julgement of Acquitial™ (T), 2 Febmary 2003, para. 24
Ndindabahizi, Tudpemem (1C), 15 July 2004, para. 477,
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against civilians i]l'.l discnminatory grounds, although he need not share the
discriminatory intent

33, Murder has been defined by this Tnbunal as “the intentional killing of a person,
ot intentronal infliction of prevous bodily harm with the knowledee that such harm will
likely cause the victim’s death or with recklessness as to whether death will result,
without lawful justification or cxcuse.”™ Murder, as distinguished from a gcmmdal
killing, must be committed as parl of a widespread and systematic attack, whereas
genocide must be committed with the specific intent to destroy, in whole or in par, the
group 1o which the victims helong.

34, Much of the evidence above in relation o the count of genocide of civilians also
affords proof of the alleacd ¢nime of murder, as a crime against humanity. Testimeny has
been presented that the Accused personally ordered and instigated the murders of
identificd Tutsi individuals in late June or carly July 1994.°® There is also evidence which
could sustam the Accuscd’s superier responsibility for murders committed by his
subordinates.®

35, The Chamber is of the view that, if believed, such evidence, along with all
reasonable inferences arising thercfrom, could lead a reasonable trier of fact to find the
Accused guiity, under eithier Aricle 6 {1) or 6 (3) of the Statute, for murder, as a crime
against humamty.

Count G: Persecution as o Crime Against Humanity

36.  The Indictment alleges that the Accused is individually responsible, pursuant to
Article & (1) of the Sta'rute for aiding and abelting the persecution of the Tutsi, as a
Crime Against Humanity.*? Persecution has been defined by this Tnbundl as @ gross or
blatant denial of a fundamental right, on disciminalory grounds.™ Unlike the other
enumerated crimes against humanity, for which knowledge of the overall diseriminatory
nature of a widespread attack is the minimum mens rea, the enme of persecution reguires
a ﬁnding that the offender intended to discnminate, on racial, religious or political
grounds.™ This Tribunal has found that hate speech, largeling a population on the hasis of

* Zigtranyrraze, “Deciston on the Defence Mation Pursuant to Rulc 98 pis™ (TC), 2t February 2007, paras

FB-19 Mdindilipimarna et af., “Decision on Delence Motions Pursuant 10 Bule 9% 55" (TC), 20 March

2007, para. 31, Bugesora ef al., “Decision on Motions for Judgement of Acquittal” {TC), 2 February 2003,
ara. 235,

" Zigiranyiraze, "Tecision on the NDefence Motion Pursuant to Rule 98 bis™ (TCY, 21 February 2007, parg

17; Rugosara el af., "Decision un Matians far Judgement of Acquinal™ (TC), 2 February 2005, para. 75,

0 Soe, e g, Witnesses AZ (T, 26 September 2006 p 103 AJY (T, 28 Scpreraher 2006 pp, 3-45, ALP (T,

1§ September 2000 pp. 46-497, BH1(T. |3 Ocwober 2006 pp. 3, 20-217.

“l See. e, Witnesses ATY (T, 27 September 2006 p. 37; T. 28 September X6 p. 4); AJS (T, 29

Seplember 2006 pp, 11-13) AEY (T, 12 Ociober 2006 p. [2); BHE (T, 13 Ocwber 2006 p, 5); ALQ (T, 16

October 2006 pp. 4-5,9, 130 ATZ{T. 27T September 2}ap. 377,

* Indictment, para. 28,

“Bugosora et al., "Decision on Motions for Judgement of Aequatial” (TC). 2 Fobruary 2005, para. 32,

citing Kupreskic ef ol {TC), 14 Tanyary 1007, paras, 619, 621,

* Bugesora e eff., Decision on Motions for Fudgement of Acquittal™ {TC), 2 February 2005, para. 32,
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cth ueity, constitutes persecution by depriving "thc fundameral rights 10 life, liberty and
bas ¢ humamity enjoyed by members of the wider sociely” and destroying the dignity of
the aersons in the group under aitack.™

37, The Chamber has heard evidence, detailed in the sections above, that, if believed,
the Accused, through his anti-Tutsi songs and his public exhortations, identificd and
denunced the Tutsi as the cnemy prior 1o and during th: 1994 cvents in Rwanda.
Evilence also exists that the Accused’s songs, played at *{RND and CDR political
medtings and broadeast by RTLM, conditioned the Hum aopulation and fostered a
chin ate of harm against the Tutsi, which promoted the conditions for genocide,™

38.  Having reviewed the Prosecution evidence as a whols, the Chamber is satisfied
thal the Prosecution has adduced sullicient evidence which, T believed, could sustain a
con “iction of the Accused on the counts of the Indictiment. "While the Defonse Motion
ther :fore falls to be rejected, it does not follow that this will necessanly result in a
con iction of the Accused on cach count at the end of the wiz'. Even if the Defense fails
to a iduce exculpatory evidence, the assessment of the evidene: in its totality ar the end of
the :n'ﬁa?t 1s different from the cvaluation of its sutficiency under Rulc 98 bis of the
Rul s,

FOI: THE ABOVE REASONS, THE CHAMBER

DED TES the Defence Mation.

Aru ha, 26 Juaﬁ@?
N
N —
T—— Al
Inés Ménica Weinberg de Roca . Florence Rita Aoy Robert Fremr
A

Presiding Judge q,) . Judge Judge

** Sem anza, Judgement (§C), 15 May 2003, para. 350; Rugein, Tudpement (1), | Tune 2000, para. 21.

™ Soe g Witnesses AKJT (T. 20 Scprember 2006 pp. 40-50); AJZ, (T. 25 September 2006 pp. 45-47, 26
Septe ther 2006 p. 113; BHI{T. 10 October 200G pp. 26, 323 BHI (T. 13 O 2ober 2006 pp. 4-5): AKK (T,
22 5e tember 2006 pp.3-6}); Experl Witness Professor Karangwa (T. 13 “ebruary 2007 p. 19); BHH (T.
20T ruary 2007 pp. 8-143,

¥ Bwe markaber, “Decision on Motion fur Tndgement of Acquinal™ (TCY), 28 (ctober 205, purd, 6.
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