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Jl'\TRODl'CTION 

1. Simon Bikindi ("the Accused") is charged with six counts for the allcgc<l 
commission of crimes set out in the Statute of the Tribunal (the .. Statute") Pursuant to 
Article 2 of the Starute, he is charged with conspiracy to commit genocide, genocide, or 
in 1he alternative, complicity to commit genocide, and direct and public incitement lo 
commit genocide. The Accused 1s also charged, pursuant to Article J of the Statute, with 
murder arnl persecution as crimes against humanity. 

2. On 22 February 2007, the Prosecution closed its case, after calling 20 witnesses in 
32 days and entering 77 exhibits. In an Oral Decision, on the same day, the Chamber 
granted the Defence 21 days to file a 98 bis Motion for Acquittal 1 On 15 March 2007, 
two separate Motions for judgement of acquittal were lilcd by Mr Momo, Co-Counsel, 
and by Mr Nderitu, then Lead Counsel, for the Accused. Each of the two Motions calls 
for acqumal on all counts in the lndictment.1 The first Motion, signed by Co-Counsel and 
che Accuse<!, requcs!s the Chamber not to consider any submission by Lead Counsel 
msofar as he no longer represents the Accused.' The Prosecution filed a Response to the 
Defence Motions on 20 March 2007, and an Addendum to its Response on 21 March 
2007.' Co-Counsel for the Accused filed a Reply to the Prosccutjon Response on 26 
March 2007 and an Addendum to its Reply on 27 March 2007:' 

DELIBERATIONS 

Preliminary-' Matters 

3. As a preliminary matter, the Chamber will address the status of the two separate 
Motlons for acquittal filed by Defence Counsel. 

4. On 12 February 2007, the Accused submitted a request to the Registry for 
withdrnv,,al of Lead Counsel Mr Wilfre<l Nderitu. Pending a decision by the Registry m 
relation lO this request, Mr. Ndcntn continued to act as Lead Counsel, representing the 
Accused durmg the final weeks of the Prosecution case and filing a Motion, on 15 March 

' The Chamber's Oral Decision of 22 febmary 2007 
1 "Molion For Acquittal of Smwn Bikmd, Pursuant to Rule 98 hr., of the Rul<S of Procedure and Evidence'" 
(\1ollon by .\1r Momo, ""Correction a La Rcq\!etc aux Fm, d·/\cquil!cmcnt de Sunon B,Kind, <n Verni de 
l"Ar\1de 98 ~~ du Ri:g!emcnt de ProcCdure et de Preu,·c" (Corrigcndcm lo the Monon by Mr Momo), 
'"Defence ).lotLon for Judgement of Acqui\lal Pursuant to Rule 98 b,s or !he Ruic, c,f l'r<>eCdL>re and 
Evidence" (Mo11c,n by 'Mr Ndmtu), 
'Mohon by ).lr Momo. para 7. 
' "'Prosecutor·, Response to Defense Monon for a Judgment of Acqmnal of Simon B1k1nd1 Pu,suant to 
Rule 98 bis of lhe Rules'· (Prosecution Response): "Addendum to Prosecutor', Response !o Defense 
'ltouon for a Judgment of Acqmnal of Simon Bikindi Pursuant to Rule 9S h<., of the Rules" (Prosecution 
Addendum) 
'"ROplique i, L, RCponse du Proc111eu, lnntulOe ·Proseculor', Re,pon."' to Defen.so Motion for a J,idgment 
of A,quinal ofS,mon B1kLndi Pursuant to Rulo 98 be, of the RuleS" (Reply by\fr Momo); "Prfrmon sur 
la RCffrcnco de la Note de Bas de Page no 4 Contenue Dan, la Ri!pliquc de Simon 13,krndi i, la RC-ponse du 
Procom,ur'" (Comgendum !O !he Reply of '\tr .\1omo). 
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2007, for his aequittal.0 On 30 March 2007, the Rcgis(rar issued a Decision withdrawing 
Mr. Nderitu's mandate to serve as Defence Counsel for the Accused' 

5. The Cham her notes that the duplicate Motions filed hy the Defence did not cause 
any delay m the proceedings am] did not cause any prejudice to the Prosecution which 
was able to respond thereto within th.e allotted time In its Response, the Prosecution 
acknowledges its consideration of both Motions. 8 ln view of these circumstances, the 
Chamber, in the interests of justice, will consider both Defonce submissions. 

6. As a second preliminary matter, in response to the Defence submission/ the 
Chamber notes that the lnd1cnnent does not charge the Accused with cxtennination as a 
crime against humanity. Accordingly, the Accused has no defence to prepare in re,pect of 
this crime. 

On the Merils 

A. General Principles 

7 The Parties' submissions address both the scope ofthe Chamber's enquiry under 
Rule 98 /,is of lhe Rules and the sufficiency of the evidence in relation to the crimes 
alleged in the cowits of the Indictment. The Motion filed by then Lead Counsel Mr 
Ndentu also requests the Chamber lo take a parngraph - by - paragraph approach with. a 
view 10 striking ou! paragraphs in the Indictment for which there is insufficient 
evidencc. 10 

S. The Parties agree as to the standard which must be met by the Prosecution 
evidence to resist a Motion for judgement of acquittal: whether a reasonable tncr of fact 
could arrive at a conviction if the Prosecution evidence is accepted. 11 

9. Rule 98 bis. "Motion for Judgement of Acquittal", provides: 

If after lhe close oft he case fur the proseeutton, the Trial Chamber finds that lhc 
evidence LS msuffic1cn! to sustain a conviction on one or more counts charged in 
the md1ctment, 1hc Tnal Chamber shall orde,- the entry of Judgement or 
acqu,ual ,n respect of those counts. 

!O. As the Appeals Chamber has succinctly stated, the inquiry under Rule 98 bis is 
limited to detennining whether "the evidence is insufficient to sustain a conviction". 

'T. 12 February 2007 pp, 9-11 
' "Decision Wnhdra"ing the Assignment of Mr Wilfred :-,ideritu as Lead Counsel for !he Accused Simon 
llikindi", 30 March 2007. 
' Prosecution Response, paras. 4, J 1-37, 
'' Motion by J.1r Momo, para,. 23-24. 
"Motion hy Mr ',/dmlu, p>ra. 48 (b). 
" Mot,on by ).fr Momo, paras, 13-16, Monon by Mr Ndcri1u, paras. 10-11; Prosecution Response, paras 

15-lb \ 
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The capacity of the prosecution ev,dence (,f accepted) to sustain a convk11on 
beyond a reasonable doubt by a reasonable mer of fact is the key conccpl; thus 
the ksl 1s not whether the tner would in fact arrive at a conviction beyond a 
reasonable doubt on the prosecunun evidence (,f accepted) but whether it cml/,1. 
At the close of lhe case for tf>e pro,c,cution, the Chamber may find that the 
prosecu!!on ev,dencc is suffic,ent to sustain a conv,ction beyond a reasonable 
doubt and yck even if no defence evidence ,s subsequently adduced, proceed 10 

acquit al the end of the !nal, 1f m Its o"n view of the evidence. the prosecution 
has not m fact proved guilt beyond a reasonable doubt." 

11. Accordingly, under the test estabhshed by the Tnbunal's jurisprudence, Rlllc 98 
bis requires the Chamber to determine only whether "the evidence is insufficient to 
sustJm a conviction on one or more coun!s charged in the indictment" and to order a 
·Judgement or acquittal in respect of those counts". LJ 

12. The Motion filed by Mr Nderitu submits that the C\'idcnce shm,ld he evaluated not 
only in relation to counts but also in relauon to facts alleged in specific paragraphs of the 
lndictrncnt. 14 In accordance with the test articulated above, the Chamber considers it 
neither necessary under the Rules nor appropriate to test the sufficiency of evidence in 
relation to paragraphs in the present lndiclrncnl, many of which are inter-dependent. 
When sc1~ed or requests for a JUdgcmcnl of acquittal pursuant to Rule 98 his, Trial 
Chambers of this Tribunal lia\'C almost unanimously c.xamined the evidence in relation to 
counts without also testing the sufficiency of evidence in relation to each paragraph or an 
lndictment. 1; Moreover, the Chamber would engage in an "unwarranted substantive 
evaluation of the quality of much of the Prosecution evidence if it were to pronounce on 
the surficicncy of evidence in relation to each material fact in each paragraph m the 
Indictment."'" 

13. A Decision pursuant to Rule 98 bis does not require the Chamber to assess the 
credibility and reliability of the evidence unless the Prosecutlon case "has completely 
broken down, either on its own presentation, or as a result of such fundamental questions 
being raised through cross-examination as to the reliability and credibility of witnesses 
that the Prosecution is left without a case". l7 It is a!so well-estahlished that the 

"Je/mc. Judgement (AC), S July 200 l, para. 37. emphasis added. 
" Z,giro"!""azo. "Decision on the Defe"ce Motion Pursuant to Ruic 98 bl$" (TC), 21 Fcbmary 2007, para 
10; Bagosom era/., "Dedsjon on Motions for Judgement of Acquittal" (TC), para. 8 (emphasis added) 
" Mouon by Mr :-.drntu, p,ta,. 16-24, 30-31, 33, JS, 37-40, 43. 48. 
"?rgimny,ra.o, "Dccmon on the Dcfcne< Motion Pursuant to Rule 9S Im"' (TC), 21 February 2007, para 
10; Ba11,,,o,,, et al ,"Decmon on Motions for Judgemcnl of Acquittal" (TC), 2 Febnmy 200S. para,. 8-9; 
M«mn,,-i, '"Dc<.ision on Tharcisse Muvuny;•, Mouon for ludgcmeni of Acqmttal Pursuant to Ruic 98 bi.J" 
(TC), D October 200S, para 39, Mpamh,m,, "Decis,on on the llefence \1otrnn for Jud~et110nl of 
Acqmltal" (TC), 21 October 2005, para 6; Rwamakub<,. ""Dccmon on ,he Dcfrucc ).101100 for fo<lgcmcnt 
of Acqurnal" (TC), 28 October 200S. par,, 8, Bizim,.ngu et al, '"Decmon on Defence ',lu<iorn; Pursuant lo 
Rule 98 bi, (fC)", 22 ~ovcmb<:r lOOS, para 10. 
" ligim"yirmo. ""Decision on the Jlefencc Mouon PurSuont to Ruk 98 l!i.f· (TC), 21 tebruary 2007, para 
JO, Bagmom el ~1 '"DedS1on on Motion, for Judgement of Acqmnal'" (TC). 2 Febroary 2005. p,ra. 9. 
'' Zigmmyiroza, ·•Dec LS ion on the Defence Motion Pursuant 1o Ruic 98 b1.<'' (TC). 21 February 2007, para 
J l: N,/md1/y1mana et al., "Dec!Slon on Deknce Motions Pursuant to Rule 98 b"" (TC), 20 Man;h 2007, 
para. 7: Bmmrm//U er al. "Dm>lon on Defence Motion, Pursuant lo Rule ?8 Im" OCJ, 22 :-.o,•cmber 
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Prose<:u!ion evidence should be evaluated as a whole, in Tespect of the "the totality of the 
evidence" and any reasonably possible inferences.'" Of course, a decision at the Rule 98 
his stage of the proceedings to consider the Prosecution evidence docs not preclude the 
Chamber from finding, at the end of trial, that this evidence fails to establish Ilic 
Accused's guilt beyond a reasonable doubl. 10 

ll Sufficiency of1he Evide11,·e in Relatim, to the Counts of the Jndictmem 

14. In the following section, the Chamher wil! examine the sufficiency of the 
evidence in relation to each count of the Indictment, in light of 1he legal standard 
articulated above. 

Count J; Conspiracy to Commit Genocide 

IS. Both Defence Motions seek acquiual on Count 1 of the Indictment charging the 
Aee.,sed with conspiracy to commit genocide, under Article (, (1) of the Statute. 
Specifically, the Indictment alleges that the Accused, and other named individuals in the 
political leadership of lhe MRND or individuals responsible for media programming and 
operations, planned and executed a common scheme to destroy, in whole or in part, the 
Tuts! ethnic group of Rwanda. The Indictment further alleges that the Accused 
collaborated v,i!h others "to m1htanze the MRND lntemhamwe youth wing and to 
indoctrinate militias with anti-Tutsi ideology and to disseminate anlt-Tutsi propaganda" 
to commit genocide against the Tutsi '° 

16. Conspiracr is constituted when tv.·o or more persons agree to pursue a common 
criminal purpose. ' The ac/Us reus of the crime, prescribed under Article 2 J(b) of (he 
Statute, is the act of entering into an agreement whose common purpose 1s to commit 
genocide. The mens rea is the intent lO enter into this agreement.22 Neither the arW< T/?U.< 
nor the mens rea exists unless the perpetrator shares with the other co-perpetrators the 
requis11c specific rn(enr of the crime of genocide." This intem may be dcmonstr,ited 
either expressly by the words of the perpetrator or by reasonable deduction from his or 

2005. para, 8; Bago.wmr el al., '"lkc,sion on Motion< for Judgement of Acquittal" (TC'), 2 February 2005, 
paras, 10-11; HaJzrhManov,,, '"Decos,on on Mouons for Acquittal Pursuant to Rule 98 bi, of the Rules of 
Pmcedure and Evidence" (TC), 27 September 2004, para l 7. 
'"Z1g1mny,razo, "De<is,on on the Defence Motion hrsuant to Rule 98 brs" (TC), 21 February 2007, para 
11; Bagosorr, el al, "Decision on MotLon> for Judgement of Acquittal" (TC'), 2 February 2005, para 11. 
M«'"'"Yi, "Decision on Tharcme Muwny,'s )l[otion for Judgement of /\cqm"al Pursuant to Ruic OB bf,;'' 
(TC), 13 Oclobor 2005, para 40 
" Zig,rmrprnzo, "Decision on the Defence lllotion Pursuant lo Ruic 98 bi," (TC), 21 Febrnary 2007, para 
!!; Bago,vrn e, al, '"Dec1S<nn 011 l,\otLOtlS for Judgement of Acqu,ttal" I JC'), 2 February 2005, para 6. 
"-' lnd,ctmenl, para. 3. 
"M,.,·ema, Ju<lgemenl (TC), 27 January 2000, paras. 190 -191. 
21 Mu,ema, Judgement (1 CJ. 27 fanu,')' 2000. paras. 190 -191. 
" Bagoso"" N .al, "Dcc1S1on on Mnnoru. for Judgement of Acqmual" (TC), 2 February 2005,.para. 12, 
referring to Musema Judgement, para. 192, "[W]\lb respect to the mens ""' of the crime of conspiracy to 

commit genocide, the Chamber notes that lt rests on the concer1ed rntenl to commit genocide, 1rult " to 
destroy, ,n whok or in p,n, , nal!Onal, ctbmc, racial. or ;ehg,o"' ~oup, a, such", See otso Nr.·llegdw, 
Judgement (TC), 16 May 2003 para 4B 
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her conduct." Jt is unnecessary to show tha! the cnminal object of a conspiracy has in 
fact materialized. As an inchoate offence, conspiracy exists upon proof of the agreement 
itself'' The existence of !he agreement may be inferred from circumstantial evidence, 
such as evidence of coordinated action by the Accused persons or the rnstitutions they 
control in pursuit of the unlawful act. ' 6 

17. While the Tnbunal's temporal jurisdiction is limited to crimes committed between 
I January and 31 December 1994,'' con.spiracy is a crime of a continuing natme. For this 
reason, the Chamber may rely upon evidence of acts that occurred prior to and following 
1994 as evidence of a conspiracy that culminated during the temporal jurisd1ct1on of the 
Tribunal." 

18. The Prosec,ttion evidence is based on the words and deeds of the Accused, 
sometimes in the prescmce of named co-conspirators or others, which the Prosecullon 
asserts is indicative of the existence of an alleged agreement''' According to the 
Prosecution, the words and deeds must be viewed in the context of "a pattern of 
purported action" demonstrating that the Accused's musical compo,;1tions, live 
performances and recruitment of Jnterahamwe were clements of a conspiracy to destroy, 
in whole or m part, 1he Tutsi. Jo 

19. The Chamber has heard evidence that the Accused allegedly participated in the 
recruitment of MRND party membership, with !he objective of defeating the enemy, 
defined as the Tutsi.JI Witnesses have testified that the Accused, a composer and a 
musician, participated in the media campaign to defeat the enemy through bis 
instrumental m,1S1c and song lyncs, which he directly performed or which were broadcast 
by TelCvision Libre des Milles Collines ("RTLM") -- a privately-owned radio station, 
aligned with extremist political currents in the !IJRND and the CDR parties.12 There is 
evidence that the Accused spoke at poli!ical rallies and meetings, targetmg the Tuts, as 

"Bagow,a e, al .. "Decision on \fot,ons for Judgement of Acquittal" (TC), 2 Fcbruaty 2005, para. 12, 
referrmg to The Proscc111or ,, Ndind11hah,zi, Judgement (TC), 15 July 2004, para 454 
" The Pm.,erntor ,-, Nah,m,ma et al ( ff), Judgement, J Decembcr 2003. para, 11)44 
"Niyitegel,a Judgement (TC), 16 ),1ay 2003, para,. 427,428, a, med by Nah,manr, Judgement, para. 1046; 

. conspiracy to eommll gcnoC1de can he comprised of rndmdual, acting in on institutional eapaoity as 
"ell as or even independcnlly of their links wi1h <ach olher •• 
"Article l nfthe Statu1e 
" /ldaadi, "De<ision on the Defence Monon Challenging the Temporal Jumdicnoci of the THbunal and 
Ob;ccting to the Forrn of the Jndknru-nt and on tho Prosecutor's Mo110n Seek,ng Leave to File on Amended 
Indtctment" (TC), 22 September 2003. para 34: Ndcndiby1mana er al, "Dco,sion on Defence MotlOnS 
Pursuant to Rule 98 M.t" TC), 20 March 2007. para 15 
"S<'<', e g, Wi1ncss,s ALP, AKJ, AKI(, ,UZ, AJY, AJS, BGII, AKE, BHJ, AEY, Bill, ALQ, and 
BHH. 
"' Ptoscoutmn Response, para, I 8 ( o). 
\I &e. e g, Witness,, ALQ (T. lJ October 2006 p. )8; 16 October PF 2-3. 5-7, 38); Bill (T, 12 Oc1oher 
2006 p. 40; 1. 13 October 2006 pp. 3-5,11 ), 
",We. e.g.,Wltne,s.,. BGH ('I'. 2 October 2006 pp. J6-37: 3 October 2006 pp. 2S-30; .I October 2006 pp 
2-JJ; BHH (T. 20 February 2007 pp 7, l0-12); AJZ (T. 25 September 2006 pp. 45-47); AJY (T. 27 
September 2006 pp. 26, 29-JO), AKJ (T. 20 S<ptember 2006 pp. 47-50): ALP (T 18 Sop1<mber 2006 pp 
35. 39-40), BHJ ( I , lO Octobcr 2006 pp. 12-13, 24, 26,27, 32, T. 11 October 2006 p 11 ), DH! (T. l J 
October 2006 pp. 4-5); AEY (T. 12 October 2006 p.SJ, 
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the enemy. 31 According to witnesses, the Accused was often in the company of 
lnterahamwe, both prior to and during the 1994 events, and he participated in the 
campaign to sensiti-.e and provide military training to the fnterahamwe." Witnesses have 
testified that the Accused made remarks pnor to April l 994, which could be interpreted 
as threats or exhortations to kill civilian Tuts,.i, There is also evidence that, between July 
1994 and early 1995, the Accused collaborated wilh ex-FAR military leaders and former 
MRND-ahgned government officials by composing and performing anh-Tutsi songs, 
with the obJecllve of regaining power in Rwanda. 30 

20. In the Chamber's view, the above evidence, if believed, could lead to a finding 
that the Accused, and others, entered mto a conspiracy to commit genocide dunng the 
period alleged in the Indictment. 

Count 2: Genocide 

21. Count 2 of the Indictment charges the Accusc<.l with both individual and superior 
rcspons1htlity, under Articles 6(1) and 6(3) of tl1c Statute, respectively, for the 
commission of genocide against the Tutsi. The elements of genocide, as defined in 
Article 2 (2) of the Statute, are as follows: 

Article 2: Genocide 

f•]ny of the follow mg acts committed with mtem !O destroy, in whole or m part, 
a national, ethmcal, rac,al or reltgious group. as such: 

(a) K1llmg members of the ~'TOup; 
(b) C'ausmg senous bodily or mental ham, to members of the group. 
(c) Dehl>erntely inflicting on the group cond111ons of hfe calculated to bring 

about ,ts phy81cal destruction m whole or in part: 
( d) Imposing measures intended to prevent bmhs wnhin the group: 
(c) Forcibly 1ransferrmg children of the group to another group. 

22. Art1clcs 6 (1) arid 6 (3) of the Statute present the various lonns of cnminal 
participation to be considered by the Chamber in its evaluation of the sufficiency of the 
evidence in relation to the counts charged the Accused. 

23. Article 6 (1) of the Statute specifies that a person who ·•planned. insl!gatcd, 
ordered, committed, or othcrv,isc aided and abetled in the planning. preparallon or 
execution or· genocide. or any offence o~er which the Tnhunal exercises junsd,ct1011, 
incurs individual crimrnal responsibility. To es1ab1ish an rndiv1dual's responsibility for 
genocide, 1he Prosecution must adduce evidence not only of the commission of one or 
more of the above material acts articulated in An,cle 2 (2) of the Statute but also 

"S,e, e g .. Witnesses AKJ (T 20 Sepcember 2006pp. 4S-49), AKK (T 22 September 2006 pp. 3-5); AJZ 
(T. 26 Scpternb<r 2006 p. 11 ); AJY (T 27 September 2006 p. 30), 
"See. e.g, Wi!m,s,e, AJS (T. 29 September 2006pp. 9-10, 12.13), ALQ (T, 13 Oclobcr 2006 pp 34-38) 
''See.,. g .. Witnesses AJY (T. 27 Sc-ptcmb-cr 21.106p. 34); AKI( (T, 5 Oetober 2006 pp. 34-35) . 
.,. Set'. e g , WUn<S< ALQ (T, 16 Oeiober 2006 pp. l I• 12) 
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evidence of the individual's specific intent to commit genocide. To prove specific intent, 
the Prosecution must show that the Accused '1arget[ed] his victims because of their 
membership in a protected group, with the intent to destroy at least a substantial part of 
that group"-'' The Accused's specific intent may be derived from direct evidence sud, as 
h,s spoken words or inferred from a number of facts and c,rcumstances such as the 
~~:;_~fs commission of other culpable acts systematically directed against the same 

24. Article 6 (3) of the Statute provides that where an offence is comm111e<l by a 
subordinate, the superior is criminally responsible, if (he superior knew or had reason to 
know that the subordinate was about to commit the ac1s, or had done so, and the superior 
failed to take the necessary and reasonable measures to prevent these ads or to punish the 
perpetrators. 

25. :vluch of the evidence concerns the alleged an!i-Tutsi messages in the Accused's 
songs, his alleged performance of this music al MRND and CDR party meetings, his 
public exhortations to kill the TU1si, and his alleged acts of support and encouragement of 
the lmeralwmwc, including members of his lrimliru troupe, to engage in genocide. 
Specifically there is evidence that the Accused exhorted, and traveled rn vehicles with, 
anned ln/erahamwe to attack Tuts, 111 Nyumyamba Commune in Gisenyi Prl!feclure in 
early July 1994.'9 There is evidence that, shortly after the killings of Tutsi rn 
Nyumyamba, the Accused addressed a JviRND meeting at Umuganda Stadmm in 
Gisenyi, where he called for the Hutu lo hunt for and kill the enemy, (he Tutsi.4~ 
Following the meeting, there were killings of many Tutsi." Evidence also exist.~ that the 
Accused ordered a.s well as aided and abetted in 1he killing of Tutsi in Nyamymba 
Commune, al the Comm,me Rouge" and at Gisenyi Pr,son." 

26. In addition, the Chamber has heard evidence which could sustam the Accused's 
superior responsibility for crimes committed by his subordinates. There is evidence that 
the Accused, as a nationally recognized perfom1cr and director of lhe frind,ro Ballet 
Troupe, exercised in11uence over (he lrind,ro dance troupe, who were memhers of the 
!nterahamwe." Tl1ere is evidence that the !nrerahamwe, including members of the 
Accused's lroupe, anackcd Tutsi civilians in Nyamyumba Comm,me, at the Comm.,ne 

,, Kwic, Judgement (AC). 19 April 2004, para 12: (""The mtcm ,equir<ment of genoctdc under Article 4 of 
the [ICTY] Siatute IS therefore satisfied where evidence shows ,hat the alleged perpetrator mtended to 
deslmy at leas! a substantlal part of the prolccted g,oop "") 
·'' Jd~,c, Judgement (AC), 5 Joly 2(1{)1, para. 47, 
" See. e.g .. Witnesses AJZ (T, 26 Scptcmbtr 2006 pp. 6-1 0). AJY ('I , 27 September 2006 pp )2-34. :7): 
BKW (I, 17 October 2006 pp. J 1-:\2. 35) 
"See. e g., WUnes, AJZ (T. 26 Sep<ember 2006 pp 1()..11) 
"See, e g, \\'itm,sses AJZ (26 Sept=ibe, 2006 pp. 12-13); AJY (T, 2~ September 2006 pp. 6-7). 
" See. e.g .. Wl!nes, Btu (T, 12 October 2006 p. 41, l3 October 2006 pp. 3. 20-21) 
"See. e g .Witness ALP (T 18 September 2006 pp. 46-49) . 
.. See, e g, Witness,,, AJY (T. 27 September 2006 pp. J2. 34-35, 28 Seplemb<r 2006 p. 4); AJS (T 29 
September 2006 pp, 11-13): AEY (T. 12 0<1obe-r 2006 p 12); BHI (T. 13 October 2006 p. 5): ALQ (T. 16 
October 2006 pp, 4-5. 9. l'.l). A.IZ(T, 27 September 2006 p. 37) ~ 
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Ro11ge, and Giscnyi Prison.'·' There is farther evidence that the Accused, as an authority 
figure in the lntera/Jamwe, was aware of killings perpetrated by the ln1eraliamwe and 
fa lied to prevent these crimes or to punish the perpetrators.'° The Chamber has also heard 
evidence of en mes of sexual violence committed against Tutsi women by lnterahamwe 
allegedly under the Accused's control." 

27. On lhe basis of the evidence discussed in this section and in relation to Count 1, 
Conspiracy to Commit Genocide, along with all reasonably possible rnforcnces arising 
therefrom, the Chamber finds that there is evidence which, if believed, could lead a 
reasonable trier of fact to conclude that the Accused is criminally responsible for 
genocidal killings as an rndividual, pursuant to Article 6 (]), and as a superior, purst1ant 
to Article 6 (3), of the S1atute. 

Count 3: Complicity in Genocide 

28. The junspruden.ce of this Tribunal has held that aiding and abetting genocide, set 
out rn Article 6 (1), and complicity in genodde, in Article 2 (2) of the Statute, arc 
overlapping, if not substantially similar forms of criminal conduct." Thus, a finding of 
aiding and abetting genocide could also establish a conviction for complicity in 
genocide.'" As such, 1he Chamber considers that the same evidence discussed above in 
relation to Counts 1 and 2, if bchcvcd, could be sufficient to sustain a finding by a 
reasonable trier of fact that the Accused 1s guilty of complicity in genocide. 

Count 4: Dfrect and Public Incitement to Commit Genocide 

29. The Accused is charged with individual responsibility, under Article 6 (\), for 
having composed, performed, recorded or dis~eminated musical compositions which 
were used in a propaganda campaign to incite the Hutu lo commit genocide against the 
Tutsi. ;o Incitement, pursuant lo Article 2 (3)( c ), must be "direct and public". To be direct, 
the exhortallon must be "more than mere vague or indirect suggestion" and should be 
viewed "in the light of its cultural and linguistic context". To he public, the exhortation 
must "call for cnminal action to a number of individuals in a public place or to members 

'' See. e.g • Wltne .. ..- AJZ (T. 26 Sc-plcmbcr 2006 PJJ, 7-9), AJY (27 September 2006 pp. 34, 3 7-38); lllll 
(T. 13 October 2UU6 p. 3 ); ALI' (T, 18 Sopt<mbcr 2006 pp. 46-49) 
"' See, e g. Witne" AEY (T 12 October 2006 pp. 11-12), 
"See, e g. Witne«« A.IY (T 28 September 2006 pp 3-4)· Bill (T. 13 October 2006 pp 3, 20-21) 
".~·rakm<11ma"a, JuJgemenl (AC), 13 December 2004. paras 500-501; Bagasora et nl. "Decision on 
Motions for Judgcmcnl of Acqu,ual" (TC). 2 February 2000, para 21, cllmg Krm,. Judgenc,nt (AC), \9 
Apnl 2004. paras 138-139. 
"Kr.,nc, Judgement (AC), 19 Apnl 2004, paras. 138-139 ("As the Trial ('haml,er observed, there" an 
o,erlap between Article 4 (3) [of the ICTY Stetulc] a, the gencr,I pro,·osion enumerating puo,shable forms 
of parlic1pat1on it, genocide and Arnck 7 (I) [of lhc ICTY Rules] as the general pro,•1sioc, for crinunal 
l,abihty wb10h applies to all offences punishable under the Statute, including the olfrncc of gcnoc1<lc . ln 
1hi, case, the two prnvmorui can be reconC1lcd, because the lerm,; "'complicity" and "'accomphce" may 
encompass couduct broader than that of aiding and ab<ttrng genocide."') 
'"lndtc'1nent.paras 3!-41. 
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of the general public at large by such means as the mass mcdia".l' The me11s reu is the 
"iment to directly prompt or provoke another to commit genocide" 1' 

30. There is evidence that the Accused. through the public performance of his anti
Tutsi music and public exhortations at MRND and CDR political meetings, provoked 
memhers of the population to pursue and kill Tutsi."J The Chamber heard evidence that 
the lyrics in several of the Accused's songs, including Twasezerege, Bene Sebaluni and 
lv"anga Bahulu, promoted Hutu solidarity by targeting the Tutsi as the "crrnmy".;, 
Evidence also cx1sls that recordings of the Accused's songs often pre<:eded a11d followed 
RTLM broadcasts which advocated attacks on Tutsi civilians.5' 

31. The Chamber is sallsfied that the above evidence, if believed, could lead a 
reasonable Iner of fact to a finding of the Accused's guilt beyond a reasonable doubt for 
incitement to commit genocide against the Tutsi. 

Cou11t 5, Murder os a Crime Against Humanity 

32. The Accused has been charged with murder, as a Crime Against Humanity, for 
his alleged responsibiljty as an individual and a sur.erior in the killing of Tutsi civihans, 
pursuant to Articles 6 (l) and 6 (3) of the Statute: Article 3 of1he Statute enumerates 
the Crimes Against Humanity of which the Accused is charged: murder and persecution. 
To qualify as a Crime Against Humanity, a specific offence must satisfy two conditions 
under the Statute: the crime must be committed as "part of a widespread or systematic 
attack'"; and the a!\ack must be directed against "any civilian population on national. 
political, ethnic, racial or religious grounds". "Widespread" is defined as massive or 
large-scale, mvolving many victims; "systematic" refers to an organi7ed pattern of 
conduct, as distinguished from random or unconnected acts commilled by independent 
actors." The second condition fosters the mens rea requirement unique to crimes against 
humanity. the offender mus( know that his act is part ofa widespread or systematic attack 

" Bngarnro e, o/, "Dects1on on Mociom for Judgement of Acquittal" [TC), 2 FcbIUdry 2005, para. 22; 
Akow,u. Judgement (TC). 2 September 1998, paras. 557 -558. 
" til!go,ora et al, "Decos1on 011 :-1onons fo, Judgement of Acqmltal" ( l'C"), 2 february 2005, para 21; 
.41:a,·,m. Judgcmen1 (TC"), 2 September J 998, para 560 
·" See. e g. WitO<O!<S HHI (T. lJ O<tober 2006 p, 21): AKK(T 22 Sor1emb<r 2006 pp. 4-5); AJZ(T. 26 
September 2006 pp. 9-12), AJY (T. 27 September ll}(){, pp. 32-34); I:xpcrl Witness rrofe,sm Karangwa 
(T. J 5 february 2007 p. J 9) 
"S,·,. e g, Wiln.,..es BGH (T. 5 October 2006 pp 15-17, 19-21), A.Tz (T 25 Sc'Plomber l006pp 46-4R), 
AJY (T. 27 SeptemiJ.er pp 26, 29), BHT (T. ll Octob<r 2006 pp. 3-4); ALP (T I 8 Sep,ember 2006 p 34). 
AEY (T, 12 Octob<r 2006 pp. 7-9). [~per! Wi!Oc" Professor Karaogl\a (T, lJ february 2007 pp. 24. 
28-29, JJ-41. 47-50; 14 February 2007 pp. 3-4. T.15 February 2007 pp. 9, 18-19. 22-25. 41-43, 54,): 
hJ)"rl Witne,s Profo.,or Mbonimana (1. 16 february 2007 pp. 21, 23-27). 
"s,,,, e g, Witn...._.. BGH (T. 2 October 20M p 36, T. J O<tober 2006 pp. 28-JO); BHII (T. 20 februory 
2007 pp. I 0-12); BHJ (l O October 200~ pp. 2f,.27). 
"Jnd,c<rn<n!, paras 42-47. 
" Zfgara11yi,nzo, "De,ision on !he Defence Molion Pursuant to Rule 98 bii' (TC), 21 February 2007. para,. 
18-1 9; Bagosorn et aL"DocisloTI on MoflOns for foJgcment of Acqm"al'" (T(.J, 2 Fehruary 2005. para 24. 
Ndmd<'bahm, Judgement ("I C") 15 July 2004, para, 477. 
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against civihans on discriminatory grounds, although he need not share the 
discriminatory intent ' 8 

33. Murder has been defined by this Tribunal as "the intentional killing of a person, 
or mtcnt,onal infliction of grievous bodily hann with the knowledge that such harm will 
likely cause the victim's death or with recklessness as to whether death will result, 
without lawful justificatlon or excuse."'" Murder, as distinguished from a genocidal 
killing, mus! be committed as part of a wide.spread and systematic attack, whereas 
genocide must be commllted with the specific intent to destroy, in whole or in part, the 
group to which the victims belong. 

34. Much of the evidence above in relation to the caunt of genocide or civilians also 
affords proof of the alleged crime of murder, as a crime against humamly. Testimony has 
been presented that the Accused personally ordered and instigated the murders of 
idcnllficd Tutsi individuals in late June or early July 1994.60 There is also evidence which 
could sustain the Accused's superior responsibility for murders committed by his 
subordinates."' 

35 The Chamber is of the view that, 1f believed, such evidence, along with all 
reasonable inferences arising therefrom, could lead a reasonable trier of fact to find the 
Accused guilty, under ,mhcr Article 6 (I) or 6 (J) oi the S!a!U!e, for murder, as a crime 
against humanity. 

Count 6: Perseculion al' a Crime Again5f Humanity 

36. The fndictmenl alleges that the Accused is individually respollsiblc, pursuant to 
Article 6 (\) of the Statute, for aiding and abetting the persecution of the Tutsi, as a 
Crime Against Humanity."1 Persecuhon has been defined by this Tribunal as a gross or 
blatant denial of a fundamental right, on discrim111atory grounds.'·' Unlike the other 
enumerated crimes against humanity, for which knowledge of the overall discriminatory 
nature ofa widespread attack is the minimum mens rea, the crime of persecution requires 
a finding that the offender intended to discriminate, on racial, religious or political 
grounds."" This Tribunal has found that hate speech. targeting a population on the basis of 

"Zigrrony,raw. "Dccmon on the Defence Monon Pursuant to Ruic 98 bi.," (TC), 21 Febru,ry 2007. para, 
l&-19: Ndmd,hy,ma11a Cl~! .. '"Dedsion on Defence ).lollons Pursuant 10 Rule 9g bi.<'" (TC), 20 March 
2007, para 31: Bagmora et al., "Dwsion on Motions for Judgement of Acquittal" (TC). 2 Fobruar; 2005, 

r.'~;}};n_i-irazo, "Decision on rhe Defence MotlOn PW"Suan1 to Rule 98 bi,., (TC). 21 February 2007. para 
17; F/agosam el al, "'Dcrn1on ,m Motions for Judgement of AcquiHal" (TC), 2 February 2005, para 25. 
'~ S,•e, e g, Wirnes,e, AJZ (T. 26 5<1)tembcr 2006 p. JO), AJY (T 28 Scptcmher 2006 pp .. 1-4). ALP (T. 
lo Sept<mber 2006 pp 46-49): BH\ (T. 13 Ocmber 2006 pp, 3. 20-21) 
" See. e g, Witnesses i\n" (T. 27 S<ptcrnb<r 2006 p. 37; T 28 September 2006 p. 4); AJS (T 29 
September 2006 pp, 11- I 3). Al(Y (T, 12 Oe1ober 2006 p 12); am ("I . l .l October 200~ p. 5); ALQ (T. 16 
Oclol>t,- 2006 pp. 4- 5. 9, l l); AJZ (T. 27 September 2006 p. 3 7). 
"lnd,ctment, para 28 
"Bag"'orn <'I al., ""l)ecision on Motion, for Judgement of Acq",ual"" (TC). 2 February 2005. para )2. 
cuing K•p,.,_,/ac el al. ('I CJ, 14 January 2001, paras, 61 9, 621. 
'"'Bugo,ora el al, "Decision on Monons for Judgement of Acquinol'' (TC), 2 February 2005, para. 32. 
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c!h ticity, constitutes persecution by depriving "the fundame~1al rights to hfe, hberty and 
bas c humanity enjoyed by members of the wider society" and destroying the dignity of 
the acrsons in the group under altack. 01 

37. The Chamber has heard evidence, detailed in the sccti,,ns above, that, if believed, 
the Accused, through his anti•Tutsi songs and his public <·xhortalions, identified and 
den ,unced the Tutsi as the enemy pnor to and durmg th,: 1994 c,·ents in Rwanda. 
Eli lence also exists that the Accused's songs, played at .'1RND and CDR political 
me, tings and broadcast by RTLM, conditioned the Hutu ·iopulation and fostered a 

clin ate of harm against the Tutsi, which promoted the conditions for genocide.''" 

38. Having reviewed the Prosecution evidence as a who1", the Chamber is satisfied 
!hul the Prosecution has adduced sufficient evidence which, : f believed, could sustain a 
con ·iction of the Accused or, the counts of the lndic1mcnt. 'Nhilc the Defense Motion 
ther ,fore falls to be rejected, it docs not follow tl1at this will necessanly result in a 
con ictwn of the Acct1scd on each count at the end of the tna'. Even if the Defense fails 
to a iduce exculpatory evidence. the assessment oft he evidenc:· m 1!s totality at the end of 
the rial is different from the evaluation of its sufficiency Jnder Ruic 98 bis of the 
Rul, s. 61 

FOJ: THE ABOVE REASONS, THE CHAMBER 

DEr IES the Defonce Motion. 

Aro ha, 26 Jui~7 

q---~~~ 
~· 

lnCs vf6nica Weinberg de Roca 
Presiding Judge 

Robert Frcmr 
Judge 

"Sen •mza,Judgement (TC), 15 May 2003, para 350, R11ggi11, Judgement ( I CJ, I June 2000, para 21 60 
See e g.,Witn<,.OS AKJ (T. 20 September 2006 pp 49-50), AJZ (T. 20 Scptemb<r 2006 pp 45-47, 26 

Sepre iber 2006 p. 11 ); BHJ (T. JO Octot>or 2006 pp. 26, 32), Blll (T. J 3 (, ;tobcr 2006 pp. 4-5): AKK (T 
22 Se lembor 2006 pp 3-6); Expert Wltne» Professor Karangwa (T l.' 'ebruary 2007 p l?J; BJIH (T. 
201'< niary2007pp B-1~}. 

" R~, '""k~ba, "Deci,,ion on ~fol,on for Ju<lgc,nenl of Acqu,ru,I'" (TC'), 28 C clobcr 2005, par,. 16 
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