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Dec·1siorr orr Joseph N.1rorer~ ·, Mmwn ro' F.,du,J, 1he Te.wmoay of Wuness .1M~I 15 J,me !1107 

IN rRODUCTIO!'s 

I. The trial in this case started on 19 September 2005 before Trial Chamhcr III 

composed or Judges Dennis C. M. Byron, presiding, Emile Frnm:is Short and GberdaLJ 

Gustave Kam. The fourth trial session concluded on 13 Decemhcr 2006. 

2. As a result of Judge Short's withdrawal from the case in January 2007, the remaining 

Judges decided on the contim1ation of the proceedings with a substirutc judge. 1 On 20 April 

2007, the Appeals Chamber affirmed this decision . .! 

3. Judge Vagn foensen was then appointed hy the Sccretary-Gcncrnl as an ad lit<·m 

Jndgc to form part or the hcnch in the pre.sen! easel and joined the bench on i June 2007 after 

ccrtil}'ing that he had famil!arised himself with the record oflhe proceedings:' 

4. On 4 Jwic 2007, Joseph Nzirorera tiled a Motion movmg the Chamber to exclude the 

testimony of Prosecution Witness AMM.'1 The Prosecution opposes the Motion.' 

5. Joseph N1.irorera recalls the Prosecution"s ohligation to disclose copies of the 

statement~ of all witnesses it intends to call to testify at trial no later than 60 days before the 

date set for trial, as prescribed under Ruic 66 (A) (ii) of the Rules ofl'roccdure and Evidence. 

He submits that the Prosecution has, however. failed to comply with its d1sdosnrc obligations 

concerning Witness AMM. He notes 1hat one statement made hy Witness AMM to tlie Swiss 

Army on 17 J,me 1995 and his te;umony in the Niyi1cgeka trial on 15 and 16 August 2002 

' /'ro"'''"W· ,._ Edvuwd Aaremera. Muth,eu Ng1rumpalse, J",·eph Nww,,rc, ('"Karemera e, al""). Case No 
IC rR-98-44-T. Dccisrnn on Continu•1Lun of the Prnceedrni;s. { JC) 6 March 2007 
' Karemera c, al Ca.,e No ICTR-98-44-AR t 5bis.3, IA'Cision on Appeal, Pursuant to Rule 15 bi, (D). (AC) 20 
April 2007 
·' Judge Jocnsen was sworn in on 2 May 2007 
'See Rule, of Procedure and Fvidoncc. Rulo l5bis (D): "(f, in th< circumstances mcnlioned in the last sentence 
of paragraph((."), the accused v,ilhholds his con><nt. the remainrng Jud~« may nonetheless decide \u cuntinuc 
!he pn,ceedrngs before a "J rial C/tambcr wiil, a subsnw,e Judge ,f, !Okmg all !he drcum,rnnc;;; m!o accoum 
!hoy determine unanimously that do;ng so "ould '"""e the onterests of justice This decision is sllbjcco 10 app,al 
directly to a full hench of tho Appeals Chamher by ~ilhcr party lfno appeal is taken or the Appeal, Chamber 
affirm, the decision of the Tr,al Chamber. the Pres1deno sllall a,,ign io the e,i,tmg hench a Judge. who 
howe\er. can JOin the bench only aikr he or she has certified that he or she ha, familiariS<d himself or t,e,,.,Jf 
wi!h the record of the prncecdiog,. Onl;· one substituti,m under this paragraph may be made"', See K~remcra el 
r,/,, Cerdfication of iho Familiartzaiion wnh the Record of the Proceedings (Judge Juen,en), S fonc 2007. 
' Joseph :Sdrorcra', Mo1LOC1 to Exclude Tc.stimony of Wimess AMM fikd on 4 June 2007. and Reply Drier. 
Joseph X,.irorcrOs Motion to lxdu<le Tc,timon; of Witness AMM, filed on g June 2007 
,. Prosecutor" s Response to N,,rorera's motion of 4 June 2007 to l«lude lhe ·r ,stLmony of J\).lM, filed on :, 
June 2007. 

Prv.>ernior ,, f.douard Karemera, Mathieu Ng1rum{'l'l1e ,mJ Jo,1cph Neil oreru. Case Nu lCTR-98-44--1 
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were not disclosed trn1il 19 September 2006. while they were doc by 20 July 2005 since the 

trial date was set for the 19 September 2005. 7 

6. Joseph Nzirorera also poin1s out that the Prosecution has already been critici;-;ed by 

the Trial Chamber and Appeals Chamber for its consistcn! ,iola!ions nfthc Jjsclnsure mlc~ 

and Trial Chamber orders.' and that is was even subject to a milLI sanction pursum1l to Rule 

46 (A) of the Rules." He therefore requests the exclusion of AMM's testimony as a sanction 

again.~! the Prosecution for !he repeated violation of !he rules of disclosure and slates m the 

absence of any sanction. there is no incentive for any party to obcj the djsclosure rules. 

7. ll1c Chamber notes that pursuant to the provisions of Rule 66(A){ii), the Prosecution 

is obliged to disclose to the Defence: 

·'[ n )n la1cr that 60 days he fore the date set for I rial. co pie\ nf !he statements of al I witnesses 
whom the Prusecutor intends to call to testify at trial; upon good cause shown a Trial 
Chamber may order that copies of the sta(cmcnis of additoonal prosecution witnesses be made 
available to the defence within a prescribed time"', 

8. In the p,;-csent ~asc, the Prosecution docs nnt dispute that AMM's statement to the 

Swiss Arm) as well as his testimony in the Niyilegeka case arc prior statement., falling under 

its disclosure obJjgations and that they were lately disclosed. Rather, tk Prosecution submit.I 

that these arc ·'two minor pieces of material" and that Jo.scph Nzirorera fails to show what 

prejudice he suffered. The Prosecu(itin submits tlmt disclosure takes place as and when 

materials an, found when such searches are conducted. 

9. The Chamber is concerned aboul the explanation given by the Prosecution for the late 

disclosure of the prior statements of the witness. Deficiencies faced in research of documents 

are not satisfactory explanation,. The Chamber had already strongly recommended that the 

Prosecution imµrove its management of disclosl.lfc in ils case. 1" 

1 0. The Chamber is, however. nOI satisfied that at this stagt, the Defence has showed 

such a prejudice warranting an extreme remedy such as the exclusion of the evidcr1ce of the 

Transcripts of lostimo11y are "staloments" wi<hm tho mean mg or rule 66(A) Pro,e,·ulm ,, Mp11mbwr,. ,\'o 
l('l l/-]001-6:;-J, /Jec,.w,. /Jefeoce Mo/ion fiw Orsc/ornre of Oocumenl.\' a,,d ObjeWo"' Rq;o,Jmg the fr!(al,ty 
of pi,,cedure, fl/, Feh,uar_1 JOOJJ ~t para. JJ, Prvst'cuwr ;· K<Ijdl_jd1, No IClR-99-./4A-T. De,i.,w,, ,m Jos~p/J 
,\':,rot"<r-e<I ·., Motion for J,.-closure ~f C/o,ed .Wssion lestrmony and ExhibJ/s llece10,,d Under Seu/ 17 Ucwher 
2003) at para /J" f'm.,ecuwr ,. r;,,,m,mgu et al. No ICTR.99-50-T, de6;e,m on Pi-o,per Mugrnneza'a Mm ion 
lo Require Sine/ Compl,ance wirh Rule M(Aj(/1) /5MGJ' 2004) at pc,ra 8 
'Karemera el al. Oral Deo,w,a on MMwn lo lxcluJe Te.mm,my ,if Alison De, Forge.,. lrnnscrip! of 3 October 
2005. p, 1~); Kare mer a el al, Orn/ Decision on Mo//l!nfor S1ay af Pm,:eeJmg,. Transcript of 24 May, p .16, 
Karemem et al, Deci$ion on ln!er/o,'u,or)' Appeal Re1;arding 1hc 11,,1, of 1he l'rMeci,/or', £/ecrroni,· 
Dr.<c/o,i,re Suue m Di,char1;mg Di.,c/osurc Ob/i1;atiorrs ITC!. 30 June 2006, at fn 3 \ 
"' Karemem el al,, V~,•,sion on De Jenee Mo/Wn for Disc/owrc l!f RPF Marena/ and for SunCIW'I.< Against ,h, 
/'ro,<ecurion i ff). I 4 October 2006. 
,., Ka,emem el al, Oral Deci>Lon on Stay ofl'mcee<lmgs {TC), 16 l·ehrual)' 2006, p. 8. 
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witness.· In that respect. the Cham her notes that the Defonce was disdosed with other prior 

state men ; of the witness. including testimonies in other case, in 20(4.
1
' 

11. T ,e Chamber also stresses that about 9 months have dars.:d since the disclosure of 

lhc said, iaterial to the Defence. !n tlm Chamber's view. the Dcfen::e has had enough time to 

in\"estiga ~ the ,1atcmcn1s and the testimony uf \Vitness AMM in ;'."1yiregeka ('ose it1 order to 

prerarc s cro>s-e~amination. The Defonce should be able to m•)VC forward at this stage 

withoul , ,fringing the right of the Accused to a fair trial. 

FOR Tl OSE REASOI\S, TIIE CHAMBER 

DENll!:i Joseph Nzirorera·s Motion \o exclude the testimony of l',n~ecution Witne>~ AMM 

Arusha. 5 June 2007. done in English. 

:1 
1'• / 

.\ .. ~ ill c-

Dennis,;-.-~ 
Prcsidin; Judge 

'' Karem ·ra el al, Doci,ion on Defence Motion 10 Exdo<lc Tmimon)' of Pre <sseur Guichoua (TC), 20 Apnl 
2006, 
'' Pmsec ,tor's Response lo Na:irorcra 's motion of 4 Juno 2007 to Exclude Iii< Test1moc,y of /IMM, filed on 5 

June 200 , para. 2 

Nowc"' ,, ,,_ tdouard Karemem, Ma1hi,·u Ng,n,mpatse a~d Jowph N,i,orera Case Nu. ICTR-9&-44,T 4,4 




