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THE INTERl\'A TIONAL CRl:vlli\"AL TRIBUNAi. FOR RWANDA, 

SITTING as the Bureau, composed ofJudgcs Khaltda Rachid Khan, Wilham IJ. Sekule, and 
Eri~ J\.1(1SC, in acrnrdancc with Rule n (A) of the Rules of Procedure and Evidence (the 
··Kules"), 

'1/0Tl'I/G the President's lmernal Memorandum dated I l June 2007, referring Joseph 
Nzirorcra 's Motion to Vacate D~cisions and for Disqualificat1on of Judges Byron and Kam 
to Lhe Bureau m accordance witll Ruic 15 (B) ofth~ Rules, 

BEING snzt:D of "Joseph \'/.mJrera's Ylo11on to Vaca!e Dec1s1ons and for 
Disqualification of Judgcs Byron and Kam", f,\cd on 4 .Tune 2007 (!he "Motion"); 

cor.:SIDERl'I/G the "Prosccntof.s Response to Joseph N/.irorera's Motion to Vacate 
Decisions and for Disqua)ificat1on of Judges By Ton and Kam", filed rm 8 June 2007; 

C:ONSIDF,Rl:"IG the "Reply Bncf· Joseph N~irorcra's .\1o1ion to Vacale Decisions and for 
Dis<jualifica(ion of.ludgcs !Jyron anJ Kam", filed on 11 June 2007; 

HEREBY DECIDES lhc Moti,m. 

IN'l'RODVCTJON 

Pmsuant to Rule 23 (A). the Bur~au 1s composed of the President, !he Vice-Prcs,dent 
and the Presiding Judges of the Tnal Charnhers. Judge Dennis C.M Byron, the President of 
the Tribunal, has r,;c·used himself from consideration of the current Motion since the decision 
at issue involved h,m. The Bureau 1s 1hcrdore presently compo.sed of Judges K.halida Rach1d 
Khan, Vicc-Prcsidcn1 of the I ribnnal and Presiding Jndge of Trial Chamber 111, William H. 
Sckulc, Presiding .lndgc of Trial Chamber II, and Erik M0sc, Presiding Judge of Trial 
Chamber l. 

1 The Kuremera el af. trial started on 19 Scp1emher 2005 before Trial ('hambcr JH 

composed oi' Judges Denms C. YI. Byron, prcs,dmg. Emile Francis Short and Gbcrdao 
Gnsta,e Karn. On 19 January 2007, Judge Short withdrew from the case. 

J Under Rule 15 h,s (D) or rhc Rules, !he rcmairnng Judges decided to continue the 
proceedings with a sub~tirutcJudge. 1 On 20 Apnl 2007. the Appeals Chamber affirmed that 
Dccisinn.2 The then President of the Tribunal authori£ed the remaining judges - Judges 
Flyron and Kam - to conduct routine maucrs, such as the dell very of decisions, in the absence 
oftbe subs!itu1c_1udge, in accordance "ilh Ruic 15 bis (f) 3 

1 Pr,,se,·uw, ,. ~am11m1 er al , Case 'fo JC I R-98-44-T. Deci,,on on Contrnu,uon of the Prncccdiug, ('JC), 6 
\-!arch 2007 
' Kan.•mem ct al . Dern,on on ~ppcal, Pursu,1n1 to R"le 15 bi, (DJ (AC). 20 Apnl 2007, 
'S,,, Rules of P,ocedurc and h><lence, Rui<' ll bes (Fi, an<I Intcroffice Mcmoran<lurn front !he Prosi<knl to 
Judge flyrnn. filed on J1 \-!arch 21l07, 
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4. Judge Vag11 Jocnscn was appointed by the Secretary-General as an ad !item judge to 
form part oflhc bench in the Karemera Cl al. case." However, according to Rule 15 bis (D), 
he couk! only join lhc hench after he certified thal he had famillansed himself with the record 
of the prncc~dmgs, which he did on 8 June 2007_; 

5. On 31 May 2007. the Appeals Chamber vaca1ed one of1he decisions delivered under 
Ruic 15 h,s (F) on the basis !hat lhc issues decided lherem were not ··routine matters" as 
wnlemplatcd under that Rule." 

6. The Defence for Joseph :-.J,irorcra now requests that the Bureau disqualify Judges 
Byron and Kam from the decision-making process in the re-hearing of five mo lions and one 
additional matter: (i) the motion underlying the decision vacated by the Appeals Chamber 
Decision: (ii) fom other motions decided by Judges Byron Jnd Kam acting under Rule 15 bis 
(F), and (iii) the matter of a scheduling order rendered by the rcmaini11gjl.ldgcs. The Defence 
requests that the decisions on these four ad<l1llonal motions should be vacated and the 
motions re-heard as a result of the Appeals Chamber Decision. In addition, the Defence 
reguests thal the scbcduhng order be ,acatcd a11d the issue re.visited The Defence suhmits 
that Judges Byron and Karn should be disqualified on the basis of actual bias, or, 
alternatively, a reasonable apprehension of bias pursuant to Rule 15 of the Rules because, 
h~,-ing decided these motions. they me incapable "f hearing them afresh. 

7. The Prosecution docs nol oppose :vlr. Nzirorern's request that four of the five 
decisions he vacated and re.heard. but suhmils that di.squalific~lion is improper and that these 
motions should only be re-heard by Judges Byron, Kam and Jocoscn. The Prosecution 
submits that there is no basis for apprehending bias on the part of Judges Byron and Kam. 

ll!SCUSSIO:'I 

S. As a preliminary mallcr, the Bureau notes lhat Mr. :-.lzirorcra requests that the five 
add1l1onal decisions decided by fudges Flyron and Kam punsuant to Ruic 15 his (F) be 
vacated. l'his request 1s beyond the srnpc of the Bt1reau·s authority, which is limited by Ruic 
15 (B) lo detcnmning whether Judges should be disqualified. 

9. Rule J 5 (A) provides !ha! a Judge may not "si! many case io wl,jch he has a personal 
interest or concerning which he ha; or has had any association which might affect his 
impartiality." This provision has been mte,prctcd broadly to pennit any ground of 
impartiality to be raised before the Bureau as a basis for disqualification.7 The requirement of 

'Judge Joen,co was ,~nm rn on 2 May 2007 

' Karemcrn <'I ,i/, Cct11fieolwn of the Fan,il,arv,atwn wnh ,he Rernrd of ,he Ptoce<dmgs (Judge Vagn 
Jornsco), ~ June 2007 

'Prmec",o,- > Karemera ,,, al., Case~"- lCI R-98-44-AR73 9. Dcmion on Joseph l\morerO, Interlocutory 
,\ppea] of Dcrnmn on Ohtainrng Prim Stat~ments of Prn<eC\ltlon W,tocs.ses aficr ,hey have Le,'1ficd ( AC), 31 
\foy 2007 (the "Appeal, Cli.,n,b,e, Dcm100 "), 

· 1'10."'t:U/Qr > Ntnhoha!,, Ca,c :,·,,_ J(lR-97-2l•T, Decmon "" \fotmn for Dcsquali/ka!mn or Jll{/ges 
1flure,uJ, 7 ',.larch 20-06. para 8 (ming Pm«•nuor ,. Bl"goje,•,i ff al, Case ~o. JJ'.02-60, Decision 00 
Jlbgoic,ll"s Applic.,,on Pursuanr ,o Ruk 15 (Ill (llurc,u). I? Match 2003, para, !O; ProM,wo1· ,. Bago.wra e1 

al Case :So l(TR-%-41-1, Dclermrnouon of tho EJureau Pursuam 10 Ruk 15 (BJ (Bureau). 20 February 2002. 
para, 9-11, Pw.1c•,·u1or ,· /,/i,lrim,ma ,•1 al. 1· 19 Scptcmher 20(t()p 6). 



impartiai.ty IS violated not only where the decision-maker is actually biased, hut also where 
there is an appcara11cc of bias. A.n appearance of bias 1s established if (a) a Judge is a party 
to the case, or has a financial or proprietary interest in the outcome of the case, or if the 
Judge's decision v.·ill lcad to the promotion ofa cause m which he or she is involved; or (b) 
the circumstances would lead a rca,,onablc observer, properly mfonned, to reasonably 
apprehend bias.' 

JO. The apprehensicm of bias test rcftccts the ma~im that ')ustice should not only be 
done, but should manifestly and undoubtedly be seen to he done."10 Although the standpoint 
of the accused is a relevant consideration, !he decisive question is whether a perception of 
lack of impaitialicy ,s obJCCtivcly JUsllfied." A !llere feeling or susp1c1on of bias by the 
accused is rnsuffic1ent; what is required ,s an ohject1vdy Justified apprehension of bias, based 
on knowledge of all the rele\'ant circumstances.'' 

\ I. .lltde:cs of this Tribunal cnJoy a prcsLin1ption 01· impaniality, based on their oath of 
office and the qualifications for their selection in Anielc 12 of the Statute, and Che moving 
pany bears the burden of displacing this presumption, v,hich has been descnbed by the 
Appeals Chamber as imposing a "high threshold"" The reason for this threshold is that 
while any real appearance of bias on the pan of a Judge undenmnes confidence in Che 
adrnmistrnlion of Justice, it would be equally a threat to 1he interests of the imparlial and fair 
admmistration of justice ,f jud~cs were 1<> he ,hs4uallficd on the basis of unfounded and 
unsupported allegations of bias. ·' -\s noted by the Appeals Chamber: 

'P,·oi<'<'Ulor ,. /'ww1</C,1", Caso "lo 1T,95,l7d,A, Judgmen1 (AC) 21 July 2000, paras 1~1.8S See also 
l'm,erntr" 1· Brdanm and TahC. Decisi<>n "" /\pplicatlon by Mon,ir T,hc for tbc UisqualificatLon and 
\\ 1Tbdrn'lal of a fodgc ( I C). rn May ~000. pn,,,s, '/.14 
'F,mmdCIJa. Jtidgmcnt (AC). 11 July 111<10, par,, [~•). 
'Funmd::11a. Judgment (A('), 21 July 2000, P"•' 191 (q,ao<mg R ,. Srme, Jusuc,,_, { 1923), [t924j I K.B, 256, 

2\9 11.ord lkwatll). Brilumn and fo/ii, l)msmn 011 Appl1c,rton by Momor Talic for the lJ,squahfica<ion anJ 
l\'uhdrawal of a Judge (TC), 1~ ).lay 2000, pora Q; Pro."'t1110, v Se.,·av Demion on Defence Motion Seeking 
the Disquahtk"1t<ln of Justice R<>be~son from the Appeals Chamber (S,em l .eone /\C), l 3 ~1arch 2004, para. 
I(,. \'rahaba/,, Decision on :.Jot10n tor D1,quahflcatlon of Judge, (Bureau), 7 March 2006, par• 9 
11 See ,, g, Nwhobah, Decisrnn on \fot1un for Disquallfica11on or Judges (Dureau), 7 March 2006, para 9 
(C!li,ig rw '""Fuo, Judgmem (A('), 21 July 2000. par• 185). 
•' Thts ··obJccll,c test" has. in sub,tancc. hcon adnptod 1n o n<imbe,. of dcm10ns before 1h1< 1nbunal: 
Pro"''"'°'' ,, Bagmom ,., al, Case No ICrR•%-41• r. llem,on on 'v!otwn for Dtsquailfca!lon of Judges 
(Ilo,c,u), 2X May 1007, para. 7, I'm;~,r,w, ,. Se,omb«, Cose ,,1o_ ICTR.2001·66·T, Dcc,s1on un Motion for 
D,squ•li 11, 0110n of Ju Oge, (Ilurcaul, 25 Apnl 201)/,. para 9c MuJ,,,/,ul,. Dccis,on on 'v!otwn for Di,quahfic,.,on 
of Judges (Dureau) 7 March 2000, para 9, P,r,-,,,·urn, L A"affmm, e, ~/. Case No ICTR.98,44,T, Decision 
"" \fotJon by Karcmcrn for DosqualificatlM <>f Judges (Bureau), 17 'v!ay 201)4, para. 9, h-01<'CUWr v. Nmnrera 
ef cl .. Re. Apphc,1!,on for the D1,quahfica,,o,, nf Judge Melunct Gi,ncy (!Jweau). 26 Scplemb<r 2000, paras. 8· 
9, Pro,-e<·r110, ,. Niihmamw e< al, Oral Dcc,;,on (]'( ). T. 19 September 2000, p JO, l>'.mam"·'"h"ko and 
,\'1(,/,ohu/i. Dctc·m,mallon of the IJurcau rn Terms of Rule t > (ll) ( Bo.-eau), 7 June 2000, p. 5; Pro,ecuwr v 
Kabrh~r. Dcmrnn on the Ddcncc·, htren'<ly Urgrnt \fot1on for D1>~uohficat10n and ObJec\lOn Ba.,cd on 
Lack of Jumd,rnon (T('J, ~ :,;ovember 1999, para. ~-
,, ,\u,1,,,1,,.1,. DCCLSLon on M<>lwn for llasquahficatlon of Judges (Bureau), 7 M>r<h 2006. para. 9 (quutmg 
i'"'·"'''U/01 ,. {)dalir, Judgm,•,11 (AC), para 707) 
1• S,,,. ,. g, .V,ulwl!ah, Dw,ion on Mol1011 lor Disquahf,conon of Judge, (Bureau), 7 March 2006. p;ira. 9 
I CLHng l'ro,erw,r ,, Delal,c. Judgment (AC'). para. 707). 
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Al1hough 11 1s 1mpor1ant Iha\ 1usncc must be seen to he done, 11 is equally important that 
_1udictal otficcrs d,scharge tlw,r duty to sit and do nol, by acceding too readily to suggc,tions 
or apparent bias, encourage parnes 10 believe that, by scck,ng the disquahfical,on of a Judge, 
they will ha,c their case med by ~omeonc thought to he more likely to decide the case ,n 
tllCJI' favour" 

12. ln tl1is case, the Accused docs not allege that any interest or association of the Judges 
gl\'es rise to an apprehension of bias or that the reasomng or results of the decisions in 
question reveal a pattern of bias, acnrnl or reasonably apprehended, against him. Given that 
the Accused docs nol suggest that bias is evid~1\ced by the substance of the Chamber's 
decisions, the Buieau need not examine their contents. 10 

13. The Defence stresses that it "is not claiming thnt Judges Byron and Kam are biased 
against him 011 the merits of his case."" Rather, the Defence submits that, having rendered 
pnor decisions and an order on the same matlers, chcy are incapable of deciding them afresh, 
and sh,mld therefore be d1Syuahfied .\1r .'!zirorcra contends, "Any reasonable observer 
\\Ollld conclude that 1he remaining Judges ha~c made Hp their mtnds on the issues which are 
tltc subjec( of tl1c v~caled decision and are therefore not impartial as relates to the fresh 
del1hcration and decision that no" must be undertaken." "Absent disqualification", Mr. 
i\zirorcra submits, "the remedy of "acating tile decisions and deciding them as a Trial 
Chamber with the substitute Judge would b~ a h.ollow on~" because rcganlless of the 
suhstiTutc Judge's conclusions on the mot1011s, "he is already outvoted."'" 

1~. The Bureau has consistently held that m order to slmw bias througl1judicial decisions, 
'·what must be shown is that the rulings arc, or wollld reasonabl} he perceived a.s, attributable 
to a prc-disposnion agam~l the applicant, and not gcnumely related to the application of law 
\ ... J or to the assessment of the relevant facts."'' Here, Mr. Nz1rorcra concedes that there is 
no bias ~urib1nablc to a pre-disposition agamst him, but submits that Judges Byron and Kam 
lrnve a prc-,lisposition related to the application of' law and assessment of facts with respect 
to the five decisions and one order hrought lo the atterrtion of the Bureau. 

15. '.\-fr. S.:zirnrera has not den1onstrated that Judges Byron and Kam will be partial 
against him when (i) re-hearing the motion underlying the decision vacated hy the Appeals 
Chamber D~cision, or (ii) when dctcrnuning whether to vacate the other four decisions and 

·' /Jdalic, Jud~crn,nl {AC'), para 707 (quo,mg Re JR/, r;, p<11"1e CJL (IUS6) 161 CLR 342, JOZ (Au,)), 
' Convrncl)', "'here lhc defence alleges I hat the rulmg, 1bernselvcs rcve,I a p41tern of b,as •¥s,nsl an accused. 

the Bureau has a duty to examine th< con1cnt oft he 1ud1<1al dcrniun, c,t,d as evidence ufb,as, Sn• Bago,ora ,,, 
al. Dcm,on ou Motlo11 for Disqual,fcatio11 of fo<lges (Buteau), 28 ~fay 1007, para. JO; Seroml,a. DociSLon on 
\fo1wn ro, l);_,qual,fica,iun <>f Judges (Ilure,u). 2S ,\pr,I 1006, pars. 12; Niahobali, lledsinn on M<>t,on for 
Dl>quaJifirn[!on of fo,lgc, (Burt au), 7 M,,rch 2006, para. 12; Karemem e1 al., Dcci,ion on Mu,wn by KarCn'l<:ro 
for D,squahtkat1on of Judges (Hutcau). l 7 ,\lay 2004 par•. 13: Hlago1,•1·,i et "' , /l,ciston on BlagoJe,·iC's 
Applic'"'"" P•irsuaut to Ruic I 5 I Ill (Burea<,), ) 9 .\Jar ch 200,1, para 14 Each of these [l"reau decisions noted 
the Bureau·, obhgal;on to examine ,he 
,-Mollon.poro 12. 
:: M,ltwn. pars, S-9, _ 

s,,romba, Dcmwn on ),fouon for P,.,guahticanon nl Ju Oge, (BHr<au), 25 April 2006, paro l l: Nlalwb,ilr. 
Dcm,o,i 0'1 \Jo[ion foi D1,qualtfirntwn of fotl~es {llurmu). ? M.uch ]006. para. 12, Kmcmera ,., al, Dernioa 
on Mollon by Karcm<ra for Di,quahlicat1nu of Judge, (Bureau). 17 !I-lay 2004, para. 13. Kilremaa .-, al. 
lkc,s,on ou Mouon by 7';,,rorera for D,squahficatlon of Jud~os (llureau). l 7 \fay 2004. para !4 
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one o :hcduling order referred to 1n h.s MotLon. or (1i1) when pcss1bly re-hcanng the matters 
un,k lying those four tlccisions and one onl~r. The possihility that, having prc1-iously 
dcciC ,d the relevant issues on the merits, Judges Byron and Kam arc pre-disposed to apply 
the I; ., and assess th~ facts in the same manner 1s 1nsuffic1cnt • s a matter of law to displace 
the p c,umpt1on of impart1al11y and shov.. btas, either actual or r,:asonably apprehended. 

FOR THESE REASONS, fHE BUREAC 

DE:\" F:S rhc '\-lotion. 

Arnst a, 14 June 2007 

V JCc-Prcsident: 
Presu1ing Judge, 

Trial Chamber III 

IS Jui: 2007 

Sekule 
Prc,,iding Ju<lgc. 
Trial Chamber II 

Erik Mose 
Presiding Judge, 
Trial Chamber I 




