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The Prosecutor v. Casimér Bizimungu ef al., Case No, [CTR-99-50-T

1. The Defence for Justin Mugenzi alleges a viclation of Mr. Mugenzi’s right to trial
without undue delay, guaranteed by Anicle 20(d)(c) of the ICTR Siatute.! In support of
its ergument, the Defence rmelies upon the legal arguments presented in Prosper
Mugiraneza's Second Motion o Dismiss fur Deprivarien of His Right 10 Trial Without
Undue Delay (the “Mugiraneza Motion™}.

INTRODUCTION

2. As a remedy for the alleged violation of his fght to a trial without undue delay,
Mr. Mugenzi urges the Chamber to sever his case under Rule 82 of the Rules of
Procedure and Evidence.’ Mr. Mugenzi has previously requested severance, but the
Chamber denied the request, stating its intention to remain “alive to the matter.™

3 Prosper Mugiraneza supports Mr. Mugenzi's allegation of undue delay and his
request for severance, 50 long as severance of Mr. Mugenzi does not violate Mr.
Mugiraneza’s right to a tial without undue delay and does not prejudice him in any way.

4, The Prosecution opposes the Motion, submitting: {i} that the issue is res jrdicara,
and therefore barmed; (i) that it is time-barred wnder Rule 72{A), and (ili) thar Mr.
Mugenzi has not sulfered any prejudice. In addition, the Prosecution argues that the
Defence concerns about the health of one of the judges and the end date of the trial are
speculative and unsupported by evidence,”

5. Mr. Mugiraneza submits that the Prosecution’s argument based on the doctrine of
res judicata 1s misplaced since no final judgment has been entered in the instant case.’

DISCUSSION

Preliminary Maftters — Time-bar and Res judicata

6. The Prosecution submits that the present motion 15 barred by virue of the doctrine
of res judicata based on the 8 November 2002 Decision.® The Chamber is not persuaded

' "Justin Mupenzi's Motion for Severance Under Rule 82", filed 28 March 2007, paras 2, 18 (The
! Mugenzn Mution™).

2 “Prosper Mugiraneza’s Second Motion to Dismiss for Deprivation of His Right to Trial Without Undue
Deelay™, filesd |1 Decernber 2006, (the “Mugiraneza Motion™).
* Mugenzi Motion, paras 1-2, 20-25.
* See Prosecutor v. Bizimungu et al., Case Mo ICTR-99-50-1, Decision on Justin Mugenzi's motion for stay
of proceedings or in the allemative provisional release (Rule 65) and in addition severance {Rule 82(b}), 8
Nnvcmber 2002, para 43 ¢the "8 November 2002 Decision™.

“P.l'mp:r Mugiraneza's respomse to Justin Mupenzi's Motion for Severance under Rule 22 filed 30
March 2007, para 4.
® “Prosccutor's Response to Justin Mugenzi's Motion for Severance Under Rule $27, filed 3 April 2007
(the "Prosecution’s Hesponsa™).
" “Prosper Mugiraneza’s Reply I the Prosecutor's Response to Justin Mugenzi's Motion for Severance
under Rule 827, filad 4 April 2007,
® Prosecutor’s Response, para 11.

14 June 20{17 2




The Prosecutor v. Casimiv Bigimungn of al., Case Mo, [CTR-99-30-T

2 4166

by this argument. The doctrine of res judicata — or more accurately under the
circumslances, issue estoppel — does nat bar Lhe Chamber from considering the merits of
a second mutmn alleging undue d.eIay wher the second motion alleges a new basis for
undue delay.® Mr. Mugenzi’s previous motion was based an an allegation of undue delay
during the pre-trial proceedings and the present metion alleges undue delay during the
trial. Thcrefore: for the same reasons articulated by this Chamber in the Mugiraneza
Decision,'” the Chamber determines that this issue is not barred as res Judicata.

7. In addition, the Prosecution argues Uhvat the present motion s time-parred pursuant
te Rule 72(A)iii) of the Rules, which provides that a molion seeking a separate trial
under Rule 32(B) must be “brought not later than thiny days after” disclosure by the
Prosecution under Rule 66(A)01). Rule 72(F) states that *[{]ailurz to comply with the time
limits prescnbed in this Rule shall constitute a waiver of the tights. The Tria! Chamber
may, however, grant relief from the waiver upon showing of good cause.”™!!

. The Chamber notes that the focus of Mr. Mugenzi's Motion is the alleged
violation of his right to trial without undue delay. Severance is merely the reguested
remedy. Therefore, the Motion shall be considersd as having been brought under Rule 73,
which allows for motions at any time afier the initial appearance of the accused.

Undue Delay

2. The Defence submits that Mr. Mugenzi has been denied his right 10 a tnal without
undue delay puaranteed by Aricle 20{4)(c} of the Statute, which provides, “I[n the
delermination of any charge against the accused pursuant to the present Statule, the
accused shall be entitled to the following minimurm guarantees, in full equality: [...] 10 be
tried without undue delay”. In addition to the Statute, the Defence for Mr. Mugenzi
incorporates the arguments set forth in the Mugiraneza Mation,'? which relied, inter alia,
on the jurisprudence of the ad foc Tribunals, as well as Anicle 14(3) of the Interational
Caovenant on Civil and Pelitical Rights (ICCPR}, comments issued by the Human Rights
Commiltes inlerpreting the ICCPR," and jurisprudence of the European Count of Human
Rights.

10.  In the Mugiraneza Decision, the Chamber acknowledged the binding nature of
generally aceepted human rights norms on the Tribunal, stating, “while the junsprudance
of the ECHR and HRC may be persuasive to the Tribunzl, the Chamber considers that it
should only have recourse 1o such authonties to the extent that the Tribunal's statutory
instruments and jurisprudence are deficient.”'*

? Mugiranezs Decision, paras $-10,

® Mugiranezs Decision, para 10,

"' Prosecutor’s Response, paras 4-8.

I? Mugenzi Motion, para 18 {citing (he Mugiraneza Maotion, paras 5 o 7).

P [d., paras 5-6, 12-14, 25-32, 35,

" Mugiraneza Motion, para 7 {citing Bunkate v. Netheriands, Mo, 26/1992/3717445 {(ECHR 19933).
% Mugiraneza Decision, para 20.
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11. The Appeals Chamber has previcusly held that a determination of whether an

Accused person’s right ta be tred without undue delay has been violaled musi
necessarily include a consideration of, inter alia, the following factors: ™

1. The length of the delay;
The complexity of the proceedings, such as the number of
¢harges, the number of accused, the number of witnesses,
the volume of evidence, the complexity of facts and law;

3. The conduct of the pamies;

4. The conduct of the relevant authorities; and

5. The prejudice to the accused, if any.

(1} The length of the delay

12.  The Defence notes that Mr. Mugenzi has been incarcerated since & Apnl 1999 and
was charged on 2 September 2002, s nal began on & November 2003 and the
Prosecution fimshed presenting his evidence on 23 June 2003, after 178 days of wrial,

13.  The Defence estimates that the remaining Co-Accused will not complele
presencation of their evidence until 2009.° The Defence further speculates that one of
the judges might choose to withdraw from this case and, if so, that this might have an
effect on Mr. Mugenzi's dght 1o a trial without undue delay.

14, When making a determination as to whether there has been undue delay, the
Chamber will only consider any delay up to the present. The Chamber will not speculate
on wgr:ther the Accused’s right to trial witheut undue delay might be violated at a future
date.

15, The Chamber notes that Mr. Mugenzi is in his mnth year of incarceration. When
analyzing undoe delay, however, this Chamber has made clear that the reasonableness of
a period of deiay cannot be translaled into a fixed length of time and is dependant om
consideration of the other factars aticulated by the Appeals Chamber.*

" Prosecuror v. Bizimmgi et al, Case no. ICTR-99-50-AR73, Decision on Prosper Mupitaneza’s
Interlocuiory Appeal from Trial Chamber I Decision of 2 October 2003 Denying the Motion o0 Dismiss
the: Indiciment, Demand Speedy Trial and for Appropriate Relief {AC), 27 Febroary 2004, p. 3.

¥ Mugenzi Motion, paras 7-11.

* [d., paras 14-17.

*1 Sue Mugiraneza Decision, para 25.

= See, e.g., The Prosecutor v. Kanyabashi, Case No, ICTR-96-15.I, Decision on the Defence Extremely
Urgent Mation on Habeas Corpus and for Stoppage of Proceadings (TCh 23 May 2000, para 68; The
Progecutar v, Kanyabashi, Case Mo, ICTR-96-15-T, Decizsion on the Defence Mation for the Provisional
Release of the Accused (TC), 21 February 2001, para 11; Prosecuier v. Bizimange ef ol , Case No, ICTR-
99-50-T. Decisicn on Prosper Mugiraneza ‘s Second Motion 1 Dismiss for Oeprivation of His Right to
Trial Without Undee Delay, 29 May 2007, para 27.
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{2} The complexiry of the proceedings QL} ‘ 6‘[

16.  The Defence for Mr. Mugenzi offers no additional submissions regarding (he
complexity of the proceedings, relying mst::ad on the Mugiraneza Motion, which alleges
that these proceedings are not complex.®® This Chamber has already had the opportunity
to consider the cnmplr:mt}r of the proceedings in Lhe Mugiraneza Decision, and has found
that they are complex.

{3) The conduct of the panties

17.  The Defence presents no additonal evidence of delay caused by the Prosecution,
but refers to and relies upon the relevant allegations in thf.: Mugiraneza Motion. The
Mugiraneza Motion nlleged a lack of a “sensc of urgency” an behalf of the Prosecution,
delays in disclosure,” delays due te leadership vacancies,”® and delays related 1o the
request to amend the Indictment.”’

8.  In the Mugiraneza Decision the Chamber rejected these argumenis and found no
delay atributable to the Prosecution.”™ For the same reasans these arguments are rejected
here.

{4) The conduct of the relevant authorities

19, The Mugenzi Mation refers to a “chronic lack of courl space™™ and the

Mugiraneza Motion describes shomages of ad litem judges and translarion facilities, ™
delays due to the Security Council, the General Assembly, disagreements between the
Prozecution :and the Registry, and the amount of 1ime allocated to the trial by the Tribunal
President.*!

20, Theg Chamber has already rejected these arguments including the allegations of a
lack of coun space, in the Mugiranezs Decision.*? The Defence for Mr. Mugenzi has not
adduced any more details and relies entirely on the Mugiraneza Motion. The Chamber
therefore finds that Mugenzi has not raised any new argumenis showing how the delay is
attributable to the listed authoribes. Accordingly, the arguments are rejected here as well,

2 Mugimncza Motiom, paras 56-38.
Muglranez.a Decision, paras 30-31.
Muglran:.za Motion, patas 59-61.
Mllgll.‘anl:za Motion, paras 40-43,
Mug:ran:m Metion, para &l

# para 34,
 Mugenzi Motion, paras 13, 8.

» ., 4. puras 4443,

Mugjmneza Motion, paras 10, 40-31, 64-65, 71,
Muglrancza Decision, para 36,
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2l.  The Defence presents no arguments that Mr. Mugenzi has been prejudiced. The
Mug raneza Motion argued prejudice due to witnesses dying ¢ their memories fading *
M:. Augiraneza’s arguments regarding prejudice are specific t his own case and are not
reles ant to Mr. Mugenzi. Mr. Mugenzi fails to allege how he has been prejudiced,

(5) 1he prefudice to rhe accused, if any

Corrlusion

22, The Defence has proposed severance of Mr. Mugenzi': case as a remedy for the
alles =d undue delay suffered by the Accused. The Chamber finds that Mr. Mugenzi has
not i een denied his right to a rial without undue delay. It is thersfore unnecessary for
the { hamber to consider whether severance is an appropriale reimedy.,

FO1 THESE REASONS, the Chamnber

DE? IES the Defence Motion 7%

Arut na, 14 June 2007

Emile Franc:s Shon
Judge

e Gacuiga
Juq (=

¥

uthoga

* M. giraneza Motion, paras 78.
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